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Item 1.01. Entry into a Material Definitive Agreement.

On February 23, 2006, Mueller Water Products, Inc. (the Company ), DLJ Merchant Banking II, Inc., as the Stockholders Representative, and
Walter Industries, Inc., entered into a letter agreement with respect to the Agreement and Plan of Merger dated as of June 17, 2005, as amended
(the Merger Agreement ) among the Company, Walter Industries, Inc., JW MergerCo, Inc. and DLJ Merchant Banking II, Inc., as the
Stockholders Representative. Under the terms of the February 23, 2006 letter agreement, the parties determined the Final Closing Cash and Final
Working Capital (as these terms are defined in the Merger Agreement) and agreed that the Shortfall Amount under the Merger Agreement is
$10,527,000. As a result, the Company, DLJ Merchant Banking IT, Inc. and Walter Industries have jointly instructed The Bank of New York, as
Escrow Agent, to pay and, as of February 23, 2006, the Escrow Agent has paid, the amounts in the Escrow Account (as defined in the Merger
Agreement), including the $25 million initially deposited in the Escrow Account and the approximately $0.4 million in interest earned through
February 23, 2006, net of fees and expenses, as follows: approximately $10.8 million to Walter Industries, Inc. and approximately $14.6 to the
former equity holders of the Company, with approximately $11.3 million being paid to DLJ Merchant Banking II, Inc. and its affiliates, and
approximately $3.3 million being paid to the Company for further distribution to the Company s former equity holders. This represents a
per-share payment to the former equity holders of the Company equal to approximately $0.06/share, and makes the total Share Consideration (as
defined in the Merger Agreement) to the Company s former shareholders equal to approximately $3.75/share.

The February 23, 2006 letter agreement is filed herewith as Exhibit 10.1.

Item 9.01 Financial Statements and Exhibits.

(d) Exhibits.

Exhibit

Number Title

10.1 Letter Agreement dated as February 23, 2006 between Walter Industries, Inc. and Mueller Water Products, Inc.
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.

Dated: February 27, 2006 MUELLER WATER PRODUCTS, INC.

By: /s/ VICTOR P. PATRICK
Victor P. Patrick
Vice President

in a U.S. holder s gross income as ordinary income on the day actually or constructively received by such U.S. holder.
Because TD is not a U.S. corporation, such dividends will not be eligible for the dividends received deduction allowed
to corporations. With respect to non-corporate U.S. holders, certain dividends received in taxable years beginning
before January 1, 2011 from a qualified foreign corporation may be subject to reduced rates of taxation (currently
15%). A qualified foreign corporation includes a foreign corporation that is eligible for the benefits of a
comprehensive income tax treaty with the United States which the United States Treasury Department determines to
be satisfactory for these purposes and which includes an exchange of information provision. The United States
Treasury Department has determined that the Treaty meets these requirements, and TD believes it is eligible for the
benefits of the Treaty. Non-corporate holders that do not meet a minimum holding period requirement during which
they are not protected from the risk of loss or that elect to treat the dividend income as investment income under
Section 163(d)(4) of the Code will not be eligible for the reduced rates of taxation regardless of TD s status as a
qualified foreign corporation. In addition, the rate reduction will not apply to dividends if the recipient of a dividend is
obligated to make related payments with respect to positions in substantially similar or related property. This
disallowance applies even if the minimum holding period

58




Edgar Filing: Mueller Water Products, Inc. - Form 8-K

Table of Contents

has been met. U.S. holders should consult their own tax advisors regarding the application of these rules given their
particular circumstances.

The amount of any dividend paid on the TD common shares in Canadian currency will equal the United States dollar
value of the Canadian currency calculated by reference to the exchange rate in effect on the date the dividend is
properly included in income by a U.S. holder, regardless of whether the Canadian currency is converted into United
States dollars. A U.S. holder will have a basis in the Canadian currency equal to its United States dollar value on the
date the dividend is properly included in income. Any gain or loss realized on a subsequent conversion or other
disposition of the Canadian currency will be treated as United States source ordinary income or loss.

Subject to certain conditions and limitations, Canadian withholding taxes on dividends, as described under Material
Canadian Federal Income Tax Considerations Material Canadian Federal Income Tax Consequences of Owning TD
Common Shares beginning on page 61, may be treated as foreign taxes eligible for credit against a U.S. holder s
United States federal income tax liability. For purposes of calculating the foreign tax credit, dividends paid on the TD
common shares will be treated as income from sources outside the United States and will generally constitute passive
category income. Special rules apply to certain U.S. holders that are individuals whose foreign source income during
the taxable year consists entirely of qualified passive income and whose creditable foreign taxes paid or accrued
during the taxable year do not exceed $300 ($600 in the case of a joint return). Further, in certain circumstances, if a
U.S. holder:

has held TD common shares for less than a specified minimum period during which such holder is not
protected from risk of loss,

is obligated to make payments related to the dividends with respect to positions in substantially similar or
related property, or

holds the TD common shares in arrangements in which such holder s expected economic profit, after
non-U.S. taxes, is insubstantial,

such holder will not be allowed a foreign tax credit for foreign taxes imposed on dividends paid on the TD common
shares. The rules governing the foreign tax credit are complex. U.S. holders are urged to consult their tax advisors
regarding the availability of the foreign tax credit under their particular circumstances.

To the extent that the amount of any distribution exceeds TD current and accumulated earnings and profits, the
distribution will first be treated as a tax-free return of capital, causing a reduction in the adjusted basis of the TD
common shares (which increases the amount of gain, or decreases the amount of loss, to be recognized by the

U.S. holder on a subsequent disposition of the common shares), and the balance in excess of adjusted basis will be
taxed as capital gain. Consequently, these distributions in excess of TD s current and accumulated earnings and profits
would not give rise to foreign source income and a U.S. holder would not be able to use the foreign tax credit arising
from any Canadian withholding tax imposed on that distribution unless that credit can be applied (subject to

applicable limitations) against U.S. tax due on other foreign source income in the appropriate category for foreign tax
credit purposes.

Taxation of Capital Gains
A U.S. holder will recognize taxable gain or loss on any sale or exchange of TD common shares in an amount equal to
the difference between the amount realized for the TD common shares and such holder s tax basis in the TD common

shares. Such gain or loss will generally be capital gain or loss. Capital gains of individuals derived with respect to
capital assets held for more than one year are eligible for reduced rates of taxation if recognized in a taxable year
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beginning before January 1, 2011. The deductibility of capital losses is subject to limitations. Any gain or loss
recognized by a U.S. holder will generally be treated as United States source gain or loss.

Information Reporting and Backup Withholding
In general, information reporting will apply to dividends in respect of TD common shares and the proceeds from the
sale, exchange or redemption of TD common shares that are paid to a U.S. holder within the United States (and in

certain cases, outside the United States), unless such holder is an exempt recipient such as a corporation.
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Backup withholding may apply to such payments if a U.S. holder fails to provide a taxpayer identification number or
certification of other exempt status or fails to report in full dividend and interest income.

Any amounts withheld under the backup withholding rules will be allowed as a refund or a credit against a
U.S. holder s United States federal income tax liability provided the required information is furnished to the Internal
Revenue Service.

This discussion does not address tax consequences that may vary with, or are contingent on, individual
circumstances. Moreover, it only addresses United States federal income tax and does not address any
non-income tax or any foreign, state or local tax consequences. You should consult your own tax advisors
concerning the United States federal income tax consequences of the merger and the ownership of TD common
shares in light of your particular situation, as well as any consequences arising under the laws of any other
taxing jurisdiction.

Material Canadian Federal Income Tax Considerations

In the opinion of Osler, Hoskin & Harcourt LLP, Canadian counsel to TD, the following summary describes the
principal Canadian federal income tax considerations generally applicable to a person who acquires TD common
shares and cash in exchange for Commerce common stock as part of the merger and who, at all relevant times, for
purposes of the application of the Income Tax Act (Canada) and the Income Tax Regulations, or collectively, the Tax
Act, and the Canada-United States Income Tax Convention (1980), or the Treaty, (1) deals at arm s length with TD;
(2) is not affiliated with TD; (3) holds TD common shares as capital property; (4) is not, and is not deemed to be,
resident in Canada; (5) is a resident of the U.S. that is eligible for benefits under the Treaty; and (6) does not use or
hold TD common shares or Commerce common stock in a business carried on in Canada (a U.S. Resident Holder ).
Special rules, which are not discussed in this summary, may apply to certain holders that are insurers carrying on an
insurance business in Canada and elsewhere.

Generally, TD common shares will be capital property to a U.S. Resident Holder provided the U.S. Resident Holder
does not hold those shares in the course of carrying on a business or as part of an adventure or concern in the nature of
trade.

This summary is based on the current provisions of the Tax Act, and on counsel s understanding of the current
administrative and assessing practices and policies of the Canada Revenue Agency published in writing prior to the
date hereof. This summary takes into account all specific proposals to amend the Tax Act publicly announced by or on
behalf of the Minister of Finance (Canada) prior to the date hereof (the Proposed Amendments ) and assumes that all
Proposed Amendments will be enacted in the form proposed. However, no assurances can be given that the Proposed
Amendments will be enacted as proposed, or at all. This summary does not otherwise take into account or anticipate
any changes in law or administrative or assessing practice whether by legislative, regulatory, administrative or judicial
action nor does it take into account tax legislation or considerations of any province, territory or foreign jurisdiction,
which may be different from those discussed herein.

This summary is of a general nature only and is not, nor is it intended to be, legal or tax advice to any particular
U.S. Resident Holder. This summary is not exhaustive of all Canadian federal income tax considerations.
Accordingly, U.S. Resident Holders should consult their own tax advisors with regard to their own particular
circumstances.

For the purposes of the Tax Act, all amounts relating to the acquisition, holding or disposition of TD common shares

must be converted into Canadian dollars based on the prevailing exchange rates at the relevant times. The amount of
any dividends required to be included in the income of a U.S. Resident Holder may be affected by fluctuations in the
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Canadian/U.S. dollar exchange rate.
Material Canadian Federal Income Tax Consequences of the Merger

A U.S. Resident Holder will not be subject to tax under the Tax Act on the exchange of Commerce common stock for
TD common shares in the merger.
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Material Canadian Federal Income Tax Consequences of Owning TD Common Shares

Dividends paid or credited or deemed to be paid or credited to a U.S. Resident Holder on TD common shares will be
subject to Canadian withholding tax at a rate of 25%, subject to a reduction in the rate of withholding to which the
U.S. Resident Holder is entitled under the Treaty. If the U.S. Resident Holder is the beneficial owner of the dividends,
the applicable rate of Canadian withholding tax is generally reduced under the Treaty to 15%.

Material Canadian Federal Income Tax Consequences of Disposing of TD Common Shares

A U.S. Resident Holder will not be subject to tax under the Tax Act on any capital gain realized on a disposition of
TD common shares, unless the TD common shares are taxable Canadian property to the U.S. Resident Holder for
purposes of the Tax Act and the U.S. Resident Holder is not entitled to relief under the Treaty.

Generally, the TD common shares will not constitute taxable Canadian property to a U.S. Resident Holder at a
particular time provided that (1) the TD common shares are listed on a designated stock exchange (which includes the
Toronto Stock Exchange and the New York Stock Exchange) at that time, and (2) the U.S. Resident Holder, persons
with whom the U.S. Resident Holder does not deal at arm s length, or the U.S. Resident Holder together with all such
persons, have not owned or had an interest in or an option in respect of 25% or more of the issued shares of any class
or series of the capital stock of TD at any time during the 60-month period that ends at that time. In any event, gains
realized by a U.S. Resident Holder on the disposition of TD common shares will not generally be subject to Canadian
tax as long as the value of the TD common shares is not derived principally from real property situated in Canada at
the time of the disposition, as contemplated in the Treaty.

Anticipated Accounting Treatment

TD intends to account for the merger as a purchase of Commerce for both Canadian and United States financial
accounting purposes. Accordingly, the aggregate fair value of the consideration paid by TD in connection with the
merger will be allocated to Commerce s assets based on their fair values as of the completion of the merger, and the
results of operations of Commerce will be included in TD s consolidated results of operations only for periods
subsequent to the completion of the merger.

Regulatory Matters Related to the Merger and Stock Exchange Listings

To complete the merger, we need to obtain approvals or consents from, or make filings with, a number of U.S. federal
and state bank and other regulatory authorities as well as regulatory authorities in Canada. These approvals and filings
are described below.

Federal Reserve Board Approval

TD has filed an application with the Federal Reserve Board under the BHC Act requesting approval of the merger.

The application describes the terms of the merger and the parties involved and includes other financial and managerial
information. In evaluating the application, the Federal Reserve Board will consider the financial and managerial
resources and prospects of the existing institutions both currently and after giving effect to the merger, and the
convenience and needs of the communities to be served by both companies insured depository institution subsidiaries,
as well as the parties effectiveness in combating money-laundering activities and their regulatory status, including
legal and regulatory compliance. Among other things, the Federal Reserve Board will also evaluate the capital
adequacy of TD after the merger.
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The Federal Reserve Board must deny an application if it determines that the merger would result in a monopoly or be
in furtherance of any combination or conspiracy to monopolize or attempt to monopolize a given business activity in
any part of the United States. The Federal Reserve Board must also deny an application if it determines that the
merger would substantially lessen competition or would tend to create a monopoly in any section of the country, or
would in any other manner result in a restraint of trade, unless the Federal Reserve Board finds that the

anticompetitive effects of the merger are clearly outweighed by the probable effects of the merger in providing
benefits to the public.
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Under the Community Reinvestment Act of 1977, as amended, or CRA, the Federal Reserve Board must take into
account the record of performance of each of Commerce and TD in meeting the credit needs of the entire community,
including low and moderate income neighborhoods, served by their depository institution subsidiaries. As part of the
review process in merger transactions, the Federal Reserve Board frequently receives protests from community groups
and others. All of the insured depository institution subsidiaries of Commerce and TD required to have ratings under
the CRA have received either an outstanding or satisfactory CRA rating in their most recent CRA examinations by
their respective federal regulators. Applicable federal law provides for the publication of notice and public comment
on applications filed with the Federal Reserve Board.

Under current law, the merger may not be completed until the Federal Reserve Board has approved the merger and a
period of 30 days, which may be reduced to not less than 15 days by the Federal Reserve Board with the concurrence
of the Attorney General of the United States, following the date of approval by the Federal Reserve Board, has expired
(during which time the U.S. Department of Justice, or Justice Department, may challenge the merger on antitrust
grounds). The commencement of an antitrust action would stay the effectiveness of such approval unless a court
specifically ordered otherwise. In reviewing the merger, the Justice Department could analyze the merger s effect on
competition differently from the Federal Reserve Board, and thus it is possible that the Justice Department will reach a
different conclusion than the Federal Reserve Board regarding the merger s effect on competition. A determination by
the Justice Department not to object to the merger may not prevent the filing of antitrust actions by private persons or
state attorneys general.

Other Antitrust Authorities

Private parties also may seek to take legal action under the antitrust laws under some circumstances. Based upon an
examination of information available relating to the businesses in which the companies are engaged, Commerce and
TD believe that the completion of the merger will not violate U.S. antitrust laws. However, we can give no assurance
that a challenge to the merger on antitrust grounds will not be made, or, if such a challenge is made, that we will
prevail.

In addition, the merger may be reviewed by the state attorneys general in the various states in which Commerce and
TD operate. While we believe there are substantial arguments to the contrary, these authorities may claim that there is
authority under the applicable state and federal antitrust laws and regulations to investigate and/or disapprove the
merger under the circumstances and based upon the review set forth in the particular state laws and regulations. There
can be no assurance that one or more state attorneys general will not attempt to file an antitrust action to challenge the
merger.

Canadian Approvals

Under the Bank Act of Canada, the consent of the Superintendent of Financial Institutions of Canada is required in
order for TD to complete the indirect acquisition of control, as a result of the merger, of Commerce Bank, N.A. and
Commerce Bank/North, Commerce s banking subsidiaries, for TD to issue its common shares for non-cash
consideration as part of the consideration to be distributed to Commerce shareholders and in respect of Commerce s
existing ownership interest in Pennsylvania Commerce Bancorp, Inc. TD has filed the necessary applications with the
Superintendent of Financial Institutions of Canada.

Stock Exchange Listings
TD is obligated under the merger agreement to use its reasonable best efforts to cause the TD common shares issued

in the merger to be approved for listing on the Toronto Stock Exchange and the New York Stock Exchange, subject to
official notice of issuance, prior to the completion of the merger. In addition, it is a condition to the completion of the
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merger that these shares be approved for listing on the Toronto Stock Exchange and the New York Stock Exchange.
Commerce common stock will be delisted from the New York Stock Exchange promptly following consummation of
the merger.

Other Approvals

TD and Commerce are also required to file and have filed applications with, and obtain the approval of the merger by,
banking authorities in the State of New Jersey and the Commonwealth of Pennsylvania. Applications
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and notifications may be filed with various other state regulatory authorities, including self-regulatory organizations,
including the Financial Industry Regulatory Authority, in connection with changes in control of the broker-dealer
subsidiaries of Commerce.

While we believe that the requisite regulatory approvals for the merger will be received, there can be no assurances of
this or regarding the timing of receipt of the approvals, our ability to obtain the approvals on satisfactory terms or the
absence of litigation challenging such approvals. There can likewise be no assurance that U.S., Canadian or state
regulatory authorities will not attempt to challenge the merger on antitrust grounds or for other reasons, or, if such a
challenge is made, as to the result of such challenge. The obligations of TD and Commerce to complete the merger are
conditioned upon the receipt of all required regulatory approvals (and, in the case of TD s obligation to complete the
merger, the receipt of these approvals without the imposition of any condition or restriction that would reasonably be
expected to have a material adverse effect on Commerce or TD). See Proposal No. 1: The Merger Agreement
Conditions to the Merger beginning on page 77.

The approval of an application means only that the regulatory criteria for approval have been satisfied or waived. It
does not mean that the approving authority has determined that the consideration to be received by Commerce
shareholders in the merger is fair. Regulatory approval does not constitute an endorsement or recommendation of the
merger.

Merger Fees, Costs and Expenses

All expenses incurred in connection with the merger agreement and the transactions contemplated by the merger
agreement will be paid by the party incurring those expenses, except that Commerce and TD will share equally the
costs and expenses incurred in connection with the filing, printing and mailing of this proxy statement/prospectus and
the registration statement of which this proxy statement/prospectus forms a part and costs and expenses incurred in
connection with applications, notices and other filings with regulatory authorities. See Proposal No. 1: The Merger
Agreement Termination Fees and Expenses beginning on page 79.

Exchange of Commerce Stock Certificates

At or prior to the completion of the merger, TD will cause to be deposited with an exchange agent appointed by TD,
subject to the approval of Commerce, which shall not be unreasonably withheld, an estimated amount of cash
sufficient to pay the cash portion of the merger consideration and the cash in lieu of any fractional shares that would
otherwise be issued in the merger, and certificates, or evidence of shares in book-entry form, representing the TD
common shares to be issued as part of the merger consideration.

As soon as reasonably practicable after the completion of the merger, and in no event more than five business days
thereafter, the exchange agent will mail to each record holder of Commerce common stock a form of letter of
transmittal and instructions for use in effecting the surrender of the Commerce stock certificates in exchange for the
merger consideration. Upon proper surrender of a Commerce stock certificate for exchange and cancellation to the
exchange agent, together with a letter of transmittal and such other documents as may be specified in the instructions,
the holder of the Commerce stock certificate will be entitled to receive the merger consideration. With respect to the
portion of the merger consideration consisting of TD common shares, holders of Commerce stock certificates will
receive evidence of such shares in book-entry form.

Commerce stock certificates may be exchanged for the merger consideration with the exchange agent for up to six
months after the completion of the merger. At the end of that period, any evidence of shares in book-entry form and
cash may at TD s option be returned to TD, and in such case, any holders of Commerce stock certificates that have not
exchanged their stock certificates would then be entitled to look only to TD for the portion of the merger consideration
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to be paid by TD.

Until you exchange your Commerce stock certificates for merger consideration, you will not receive any dividends or
other distributions in respect of any TD common shares which you are entitled to receive in connection with that
exchange. Once you exchange your Commerce stock certificates for the merger consideration, you will receive,
without interest, any dividends or distributions with a record date after the completion of the merger and payable with
respect to the TD common shares you receive.
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If your Commerce stock certificate has been lost, stolen or destroyed, you may receive the merger consideration upon
the making of an affidavit of that fact. You may be required to post a bond in a reasonable amount as an indemnity
against any claim that may be made with respect to the lost, stolen or destroyed Commerce stock certificate.

Commerce stock certificates should not be sent to Commerce or TD at this time. Commerce shareholders will
receive instructions for surrendering their stock certificates with their letter of transmittal.

Treatment of Commerce Stock Options

Upon completion of the merger, each option to purchase shares of Commerce common stock outstanding under any of
Commerce s stock incentive plans will be fully vested and will automatically convert into an option to purchase TD
common shares, and each stock option plan thereof will be assumed and honored by TD in accordance with its terms.
From and after the completion of the merger, each such option to purchase shares of Commerce common stock will be
deemed to constitute an option to acquire, on the same terms and conditions as were applicable under such Commerce
option, a number of TD common shares equal to the product of (a) the number of shares of Commerce common stock
otherwise purchasable pursuant to such Commerce option and (b) 0.5522, rounded down, if necessary, to the nearest
whole share, at a price per share equal to (x) the exercise price per share of the Commerce option, divided by

(y) 0.5522, rounded up to the nearest cent.

As soon as practicable after completion of the merger (but in no event later than five business days), TD will file one
or more appropriate registration statements with respect to the TD common shares underlying the TD options into
which Commerce options will be converted upon completion of the merger.

Following the completion of the merger, solely for purposes of the TD options resulting from the conversion
described above, TD will maintain the 1989 Stock Option Plan for Non-Employee Directors, the 1997 Employee
Stock Option Plan, the 1998 Stock Option Plan for Non-Employee Directors, and the 2004 Employee Stock Option
Plan. Any other Commerce stock incentive plan will terminate and Commerce will ensure that no one has any right to
acquire equity securities of Commerce.

Treatment of Other Commerce Equity-Based Plans

Commerce s Dividend Reinvestment and Stock Purchase Plan will be terminated immediately prior to the completion
of the merger. All Commerce common stock held in the Commerce tax-qualified defined contribution plan will be
converted into the merger consideration in the same manner as all other shares of Commerce common stock.

No Dissenters Rights of Appraisal

The NJBCA provides that in some mergers and other similar transactions, shareholders of a New Jersey corporation
who comply with statutory requirements have the right to receive, instead of the merger consideration, cash for each
of the shareholder s shares in an amount equal to the fair value of each voting share as of the day prior to the control
transaction date, taking into account all relevant factors, including an increment representing a proportion of any value
payable for acquisition of control of the corporation. If the parties are unable to agree upon the fair value of their
shares, then the fair value will be appraised by the Superior Court of the county in New Jersey where the registered
office of Commerce is located. However, this right to appraisal is not available under the NJBCA to holders of
Commerce common stock in connection with the merger. New Jersey law provides that shareholders do not have a
right to dissent from any plan of merger or consolidation with respect to shares (1) of a class or series which is listed
on a national securities exchange or is held of record by not less than 1,000 holders or (2) for which, pursuant to the
plan of merger or consolidation, such shareholder will receive (a) cash, (b) shares, obligations or other securities
which, upon consummation of the merger or consolidation, will either be listed on a national securities exchange or
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held of record by not less than 1,000 holders or (c) cash and such securities. As a result of the foregoing, Commerce
shareholders will not be entitled to exercise any dissenters rights of appraisal in connection with the transactions
contemplated by the merger agreement.

Litigation Relating to the Merger

Since the announcement on October 2, 2007 of the signing of the merger agreement, ten putative shareholder class
action lawsuits related to the merger have been filed in the Superior Court of New Jersey in Camden and Essex
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Counties. All of the complaints name as defendants Commerce and certain Commerce directors and officers, and
seven of the ten complaints name a TD entity as a defendant. The complaints have been consolidated before the
Honorable John A. Fratto of the New Jersey Superior Court, Law Division, Camden County. The lawsuits allege,
among other things, that the consideration agreed to in the merger agreement is inadequate and unfair to Commerce
shareholders and that the individual defendants (and in some complaints, Commerce) breached their fiduciary duties
in approving the merger agreement and pursuing the merger as described therein by failing to maximize shareholder
value, by creating deterrents to other offers and shareholder dissent (including by agreeing to pay a termination fee to
TD under certain circumstances), by being motivated in part by the potential extinguishment of the derivative claims
referenced below upon consummation of the merger, and by otherwise putting the personal interests of certain
Commerce directors ahead of the interests of the shareholders. The complaints further allege that Commerce and/or a
TD entity aided and abetted the alleged breaches of fiduciary duties. Defendants moved for a stay of the state court
litigation so that the claims could proceed instead as part of a pending federal litigation described below. An order
granting a stay of the state court litigation was entered on December 11, 2007.

In addition to the state court actions, the plaintiffs in a federal derivative action involving Commerce pending in the
United States District Court for the District of New Jersey, Camden Vicinage, filed a motion to amend the complaint
on October 19, 2007 and to add claims on behalf of a putative class of shareholders relating to the merger substantially
similar to those asserted in the state court actions described above. An order permitting amendment was entered on
November 21, 2007, and an amended complaint was filed the same day. On December 4, 2007, the federal plaintiffs
moved for a preliminary injunction alleging inadequate disclosures in connection with the merger and seeking to
enjoin the shareholder vote unless and until additional disclosures are made. On December 7, 2007, the federal
plaintiffs sought leave to file a proposed Second Amended Complaint that would add a claim for aiding and abetting
breach of fiduciary duty against TD, which was filed on December 21, 2007. On December 11, 2007, subsequent to
the entry of the stay order in the state court litigation, the plaintiffs in the state court action refiled their claims in
federal court in New Jersey and all federal cases were consolidated for purposes of discovery. Court-ordered,
expedited discovery proceeded in the consolidated federal actions.

The lawsuits seek injunctive, declaratory and other equitable relief as well as monetary damages. Although Commerce
and TD believe that these lawsuits are without merit, they sought a settlement in order to avoid the burdens and
expenses of further litigation. On December 28, 2007, the parties to the federal action participated in a mediation
overseen by retired Magistrate Judge Joel Rosen of the United States District Court for the District of New Jersey. The
parties continued negotiations, with the assistance of Judge Rosen, throughout December 29, 30 and 31, 2007. On
December 31, 2007, the parties reached an agreement-in-principle to settle both the federal actions and the state court
litigation described above, which was communicated to Judge Rosen and is subject to the approval of the Commerce
board of directors. Pursuant to the terms of the settlement reported to the court on January 2, 2008, the parties agreed,
among other things, that this proxy statement/prospectus would include certain additional disclosures and that,
conditioned upon the execution of a final stipulation of settlement, the merger agreement would be modified to
provide that the termination fee described under Proposal No. 1: The Merger Agreement Termination Fees and
Expenses would be reduced from $332 million to $255 million and that the 15-month period following termination in
certain events during which the termination fee will be payable in the event that Commerce or any of its subsidiaries
enters into a definitive agreement with respect to, or consummates, an acquisition proposal, will be reduced to a
12-month period. The parties also agreed that, if the settlement is finally approved, the plaintiffs claims in the federal
action will be dismissed with prejudice as to all defendants other than Mr. Hill and will be dismissed without
prejudice as to Mr. Hill. The proposed settlement is subject to a number of conditions, including negotiation of
definitive settlement documentation, consummation of the merger and final approval by the United States District
Court for the District of New Jersey, Camden Vicinage.

Resale of TD Common Shares
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U.S. Resale Requirements

The TD common shares issued under the terms of the merger agreement will not be subject to any restrictions on
transfer arising under the Securities Act, except for shares issued to any Commerce shareholder who may be deemed
to be an affiliate of Commerce for purposes of Rule 144 or Rule 145 under the Securities Act. Persons
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who may be deemed affiliates of Commerce for such purposes include individuals or entities that control, are
controlled by, or are under common control with Commerce and may include directors and executive officers of
Commerce. The merger agreement provides that Commerce will use its reasonable best efforts to cause each affiliate
of Commerce to enter into an agreement with TD providing that the affiliate will not transfer any TD common shares
received in the merger except in compliance with the Securities Act.

This document does not constitute a registration statement covering resales of shares by persons who are otherwise
restricted from selling their shares under Rules 144 and 145 of the Securities Act.

Canadian Resale Restrictions

The TD common shares issued under the terms of the merger agreement will not be subject to any restrictions on
transfer under applicable Canadian securities law. Applicable Canadian securities laws, however, require the first
trade in the TD common shares issued under the terms of the merger agreement to be made in accordance with
customary conditions, including that such trade is not a control distribution, that no unusual effort is made to prepare
the market or to create a demand for such shares and that no extraordinary commission or consideration is paid in
respect of the trade. In addition, when selling the TD shares, holders resident in a province or territory of Canada must
use a dealer appropriately registered in such province or territory or rely on exemption from the registration
requirements of such province or territory. If a holder requires advice on any applicable prospectus or registration
exemption, the holder should consult its own legal advisor.
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PROPOSAL NO. 1: THE MERGER AGREEMENT

The following is a summary of material terms of the merger agreement, including the effects of those provisions.
While TD and Commerce believe this description covers the material terms of the merger agreement, it may not
contain all of the information that is important to you and is qualified in its entirety by reference to the merger
agreement, which is included as Appendix A to this document and is incorporated by reference in this document. We
urge you to read the entire merger agreement carefully.

Structure of the Merger

Subject to the terms and conditions of the merger agreement, and in accordance with New Jersey law, Cardinal
Merger Co., a newly-formed subsidiary of TD, will merge with and into Commerce. Commerce will be the surviving
corporation in the merger, will become a wholly-owned subsidiary of TD, and will continue its corporate existence
under the laws of the State of New Jersey. Upon completion of the merger, the separate corporate existence of
Cardinal Merger Co. will terminate.

Merger Consideration

Merger Consideration. Upon completion of the merger, each Commerce shareholder of record will be entitled to
receive, in exchange for each share of Commerce common stock owned by such shareholder, the following:

0.4142 TD common shares, plus cash in lieu of any fractional share interest; and
$10.50 in cash.

TD intends to pay the cash portion of the merger consideration (including any amounts paid for fractional Commerce
common shares) from funds on hand and/or funds obtained through ordinary course debt financings by TD and its
affiliates.

Cancellation of Treasury Stock. All shares of Commerce common stock directly owned by Commerce or TD (other
than, in the case of TD, shares in trust accounts, managed accounts and the like for the benefit of customers)
immediately prior to the effective time of the merger will be cancelled and retired and will cease to exist, and no
merger consideration will be delivered in exchange for these shares. All shares of Commerce common stock owned by
any wholly-owned subsidiary of TD or Commerce (other than shares in trust accounts, managed accounts and the like
for the benefit of customers) will remain outstanding, and no consideration will be delivered in exchange for these
shares.

Conversion of Cardinal Merger Co. Common Stock. Upon completion of the merger, each share of Cardinal Merger
Co. common stock outstanding immediately prior to the effective time of the merger will be converted into one share
of redeemable preferred stock of Commerce.

Treatment of Commerce Stock Options. Upon completion of the merger, each option to purchase shares of Commerce
common stock outstanding under any of Commerce s stock incentive plans will be fully vested and will automatically
convert into an option to purchase TD common shares, and each stock option plan thereof will be assumed and
honored by TD in accordance with its terms. From and after the completion of the merger, each such option to
purchase shares of Commerce common stock will be deemed to constitute an option to acquire, on the same terms and
conditions as were applicable under such Commerce option, a number of TD common shares equal to the product of
(a) the number of shares of Commerce common stock otherwise purchasable pursuant to such option and (b) 0.5522,
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rounded down, if necessary, to the nearest whole share, at a price per share equal to (x) the exercise price per share of
the Commerce option, divided by (y) 0.5522, rounded up to the nearest cent. Following the completion of the merger,
solely for purposes of the TD options resulting from the conversion described above, TD will maintain the 1989 Stock
Option Plan for Non-Employee Directors, the 1997 Employee Stock Option Plan, the 1998 Stock Option Plan for
Non-Employee Directors, and the 2004 Employee Stock Option Plan.
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Fractional Shares. TD will not issue any fractional TD common shares in the merger. Instead, a Commerce
shareholder will receive cash equal to:

the fractional part of a TD common share the shareholder would otherwise be entitled to receive, multiplied by

the average of the daily volume weighted average prices for the TD common shares on the Toronto Stock
Exchange for the five trading days immediately prior to the date on which the merger is completed, converted
into U.S. dollars using the spot exchange rate for each day as reported by The Wall Street Journal.

Certain Adjustments. If, between the date of the merger agreement and the completion of the merger, TD s
outstanding common shares are increased, decreased, changed into or exchanged for a different number or kind of
shares or securities through any reorganization, recapitalization, reclassification, stock dividend, stock split, reverse
stock split, or other like changes in TD s capitalization, the exchange ratios for the TD common shares to be issued as
merger consideration and issuable upon exercise of assumed Commerce options will be appropriately adjusted to
provide Commerce s shareholders and optionholders, as the case may be, the same economic effect as contemplated by
the merger agreement prior to the relevant event.

Surviving Corporation, Governing Documents and Directors
At the effective time of the merger, the certificate of incorporation and bylaws of Commerce, as in effect immediately
prior to the effective time of the merger, will be amended so as to read as that of Cardinal Merger Co., respectively,

and will be the certificate of incorporation and bylaws of Commerce as the surviving corporation of the merger.

At the effective time of the merger, the board of directors of Cardinal Merger Co. immediately prior to the effective
time of the merger will be the directors of Commerce as the surviving corporation of the merger.

Closing

Unless the parties agree otherwise, the completion of the merger will occur on the third business day after the
satisfaction or waiver of all closing conditions except for the conditions that, by their terms, are to be satisfied at the
closing. See  Conditions to the Merger beginning on page 77. The parties currently expect to complete the merger in
February or March 2008.

Effective Time of the Merger

The merger will become effective at the time the certificate of merger is filed with the New Jersey Department of
Treasury, Division of Commercial Recording, or at such other time as agreed to by the parties and specified in the
certificate of merger. We will file this certificate as soon as practicable after the satisfaction or waiver of the closing
conditions in the merger agreement.

Representations and Warranties

The merger agreement contains representations and warranties made by Commerce to TD and Cardinal Merger Co.
relating to a number of matters, including the following:

corporate or other organizational and similar matters of Commerce and its subsidiaries;

capital structure;
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corporate authorization and validity of the merger agreement and the absence of conflicts with organizational
documents, laws and agreements;

required consents, approvals and filings with governmental entities;

proper filing of documents with the SEC and the accuracy of information contained in those documents and the
implementation of proper disclosure controls and procedures;
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the conformity with U.S. GAAP and SEC requirements of Commerce s financial statements filed with the SEC
and the absence of undisclosed liabilities;
broker s and finder s fees related to the merger;

the absence of certain material changes or events since the date of Commerce s last audited financial
statements;

the absence of litigation, investigations, injunctions and similar proceedings affecting Commerce and claims or
submissions by related parties of Commerce for indemnification, advancement of expenses or other
reimbursements with respect to certain specified regulatory matters;

tax matters;

employees and employee benefit plans;

the unanimous approval by Commerce s board of directors of the merger agreement, the merger and the other
transactions contemplated thereby, and the recommendation of the merger agreement to the shareholders of

Commerce, and the inapplicability of takeover statutes to Commerce, the merger agreement or the merger;

Commerce s and its subsidiaries possession of all permits and regulatory approvals required to conduct their
business and compliance by Commerce and its subsidiaries with law;

the existence, validity and absence of defaults under material contracts;
the absence of agreements with, orders by, or directives from regulatory agencies;

information to be provided by Commerce for inclusion in this proxy statement/prospectus, the Form F-4, other
filings with the SEC or any other filing with any other governmental entity;

title to real and personal property and the validity of and absence of defaults relating to leases for leased
property;

insurance coverage;

environmental matters;

the receipt of an opinion of Goldman Sachs, Commerce s financial advisor, as to the fairness, from a financial
point of view, of the stock consideration and cash consideration, taken in the aggregate, to Commerce s
shareholders;

ownership and validity of intellectual property rights;

loan and extension of credit matters;

agreements or other transactions with related parties and insiders, including executive officers, principal
shareholders, directors, affiliates or family members of the foregoing, or Commerce Bank/Harrisburg;
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compliance by certain of Commerce s subsidiaries with the CRA and the regulations promulgated thereunder;
labor matters;

the nature of, absence of defaults relating to, and financial position with respect to, derivative instruments and
transactions; and

knowledge by Commerce as to any potential delay in the receipt of regulatory approvals, or impositions of a
condition or restrictions in relation thereto.

The merger agreement also contains representations and warranties by TD to Commerce relating to a number of
matters, including the following:

corporate or other organizational and similar matters;
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capital structure;

corporate authorization and validity of the merger agreement and the absence of conflicts with organizational
documents, laws and agreements;

required consents, approvals and filings with governmental entities;

proper filing of documents with the SEC and Canadian securities regulatory authorities and the accuracy of
information contained in those documents and the implementation of proper disclosure controls and
procedures;

the conformity with Canadian GAAP and SEC or Canadian securities regulation authority requirements of TD s
financial statements and the absence of undisclosed liabilities;

broker s and finder s fees related to the merger;
the absence of certain material changes or events since the date of TD s last audited financial statements;
the absence of litigation, investigations, injunctions and similar proceedings affecting TD;

the approval by TD s board of directors of the merger agreement, the merger and the other transactions
contemplated thereby;

TD s and its subsidiaries possession of all permits and regulatory approvals required to conduct their business
and compliance by TD and its subsidiaries with law;

the absence of agreements with, orders by, or directives from regulatory agencies;
the availability of adequate funds to pay the cash portion of the merger consideration;

information to be provided by TD for inclusion in this proxy statement/prospectus, the Form F-4, other filings
with the SEC or any other filing with any other governmental entity; and

knowledge by TD as to any potential delay in the receipt of regulatory approvals, or impositions of a condition
or restrictions in relation thereto.

The representations and warranties in the merger agreement were made for purposes of the merger agreement and are
subject to qualifications and limitations agreed to by the respective parties in connection with negotiating the terms of
the merger agreement. In addition, certain representations and warranties were made as of a specific date, may be
subject to a contractual standard of materiality different from what might be viewed as material to shareholders, or
may have been used for purposes of allocating risk between the respective parties rather than establishing matters as
facts. This description of the representations and warranties, and their reproduction in the copy of the merger
agreement attached to this document as Appendix A, are included solely to provide investors with information
regarding the terms of the merger agreement. Accordingly, the representations and warranties and other provisions of
the merger agreement should not be read alone, but instead should only be read together with the information provided
elsewhere in this document and in the documents incorporated by reference into this document, including the periodic
and current reports and statements that Commerce and TD file with the SEC. For more information regarding these
documents incorporated by reference, see the section entitled Where You Can Find More Information on page 108.
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Certain of these representations and warranties are qualified as to materiality or material adverse effect. For purposes
of the merger agreement, a material adverse effect with respect to TD or Commerce, as the case may be, means (a) a
material adverse effect on the business, results of operations or financial condition of that party and its subsidiaries

taken as a whole or (b) a material adverse effect that prevents or materially impairs that party s ability to consummate

the merger on a timely basis, other than, with respect to (a) above, an effect that is caused by:

changes applicable to banks or their holding companies generally in:

laws, rules or regulations of general applicability or published interpretations of those laws, rules or
regulations by courts or governmental authorities;

U.S. GAAP;
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in the case of TD or any other party to the merger agreement that is a Canadian entity, Canadian GAAP; or
regulatory accounting requirements;

the announcement of the merger agreement or any action of either party or any subsidiary of either party
required to be taken under the merger agreement;

changes or events in general economic, business or financial conditions affecting banks or their holding
companies generally; or

the engagement by the United States or Canada in hostilities, whether or not pursuant to the declaration of a
national emergency or war, or the occurrence of any military or terrorist attack upon or within the United States
or Canada.

Any change in interest rates (other than those that have a disproportionate impact on such party, relative to other
banks or bank holding companies) and any decrease in the trading or market prices of TD common shares or
Commerce s common stock will not, by itself, be deemed to be a material adverse effect.

The representations and warranties in the merger agreement do not survive the effective time of the merger and, as
described below under ~ Termination , if the merger agreement is validly terminated, there will be no liability under the
representations and warranties of the parties, or otherwise under the merger agreement, unless a party intentionally
breached the merger agreement.

Covenants and Agreements

Conduct of Business of Commerce Pending the Merger. Commerce has agreed that, prior to the completion of the
merger, it and its subsidiaries will conduct their respective businesses in the ordinary course of business consistent
with past practice and use commercially reasonable efforts to preserve intact their respective business organizations,
rights, authorizations, franchises and other authorizations from governmental entities and business relationships and to
retain its officers and key employees. Commerce has also agreed, on behalf of itself and its subsidiaries, to take no
action that would reasonably be expected to adversely affect or delay the receipt of any required regulatory approvals
needed to complete the merger or otherwise delay the consummation of the merger.

Additionally, Commerce has agreed that except as set forth in the merger agreement or as otherwise agreed to by the
parties, and subject to applicable law, during the period from the date of the merger agreement to the completion of
the merger, Commerce and its subsidiaries will not, and will not permit any of its subsidiaries to, without the prior
written consent of TD:

adjust, split, combine or reclassify any of its capital stock, or redeem, purchase or otherwise acquire any of its
capital stock;

set any record date or payment date, or declare or pay, any dividends or other distributions on its capital stock,
other than regular quarterly dividends or dividends paid by subsidiaries to Commerce or any of its
wholly-owned subsidiaries;

issue or commit to issue additional shares of its capital stock or securities convertible into its capital stock,

except pursuant to the exercise of Commerce stock options outstanding as of the date of the merger agreement
and the issue of shares of Commerce common stock pursuant to other specified stock option plans;
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enter into new lines of business or change its lending, investment, risk and asset-liability management and
other material banking or operating policies;

sell, license, lease, transfer, mortgage, encumber or otherwise dispose of, or abandon or fail to maintain, any
material rights, assets or properties, except:

sales of loans and sales of investment securities subject to repurchase in the ordinary course of business
consistent with past practice;
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as expressly required by the terms of any specified existing agreement or the merger agreement; or

pledges of assets to secure public deposits accepted in the ordinary course of business consistent with past
practice.

make any acquisition of or investment in any other person or of assets of another person, except for:

foreclosures and other similar acquisitions in connection with securing or collecting debts previously
contracted;

purchases of U.S. government and U.S. government agency securities which are investment grade rated
and, in the case of fixed rate instruments, that have a final maturity of five years or less; and

transactions that, together with all other such transactions, are not material to Commerce, and in each case,
in the ordinary course of business consistent with past practice.

foreclose on or take a deed or title to any commercial real estate that would reasonably be expected to pose a
risk of material environmental liability without first conducting a specified environmental assessment of the
property, or if that assessment indicates the presence of a hazardous, toxic, radioactive or dangerous substance;

enter into, renew, extend or terminate, or make any material change in, any material contract, except in the
ordinary course of business consistent with past practice;

increase the compensation or benefits of any employee, officer, director, consultant or independent contractor
of Commerce or any of its subsidiaries (which we refer to in this document as a Commerce employee ), subject

to certain exceptions including certain merit-based base salary increases;

grant or pay any change-in-control, retention bonus, severance or termination pay to any Commerce employee,
subject to certain exceptions;

loan or advance any money or other property, or sell, transfer or lease any properties, rights or assets to any
Commerce employee;

establish, adopt, enter into, amend, terminate or grant any waiver or consent under any employee benefit plan,
agreement, program, policy, trust, fund or other arrangement;

grant any equity or equity-based awards;

hire, or terminate the employment of, any Commerce employee with an annual base salary in excess of
$150,000;

effectuate any layoff of Commerce employees without compliance in all material respects with the Worker
Adjustment and Restraining Notification Act of 1988, as amended, and any similar state or local law or
regulation;

make or commit to make any capital expenditures in excess of $1 million per project or $35 million in the

aggregate;
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incur any material indebtedness for borrowed money, or assume, guarantee, endorse or otherwise become
responsible for the long-term indebtedness of any other person (other than deposits and similar liabilities in the
ordinary course of business consistent with past practice, indebtedness of Commerce s subsidiaries to
Commerce or any of its wholly-owned subsidiaries and indebtedness under existing lines of credit and
renewals or extensions thereof);

subject to certain exceptions, permit the construction of new structures or facilities upon, or purchase, or enter
into or exercise an option to purchase any real property, or open, relocate or close any branch office or loan

production or servicing facility or other real property or make an application to do so;

without providing prior notice to TD, make or acquire any loan or issue a commitment for any loan that is not
made in conformity with Commerce s ordinary course lending policies and guidelines and which has a
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principal balance in excess of $20 million, or which increases an existing loan by $20 million or more, except
for such loans and commitments approved by Commerce prior to the date of the merger agreement;

except as otherwise provided in the merger agreement, engage in any material transaction or incur any material
obligation except, in each case, in the ordinary course of business consistent with past practice;

make payments or loans or advances to, or sell, transfer or lease any properties, rights or assets to, or enter into
any agreement or arrangement with, any of its officers or directors or any of their family members or other
related parties or insiders, except for loans made in the ordinary course of business consistent with past practice
(and with respect to compensation-related matters subject to the other restrictions described in this section of
the merger agreement);

settle any claim, action or proceeding involving monetary damages in excess of $2 million for any individual
claim or $10 million in the aggregate, or waive or release any material rights or claims or agree or consent to
the issuance of any injunction or order affecting the business or operations of Commerce, other than, in the
case of such waivers or releases, in the ordinary course of business consistent with past practice;

amend its certificate of incorporation, bylaws or similar governing documents, or enter into an agreement
relating to a business combination, liquidation or similar transaction, or letter of intent or memorandum of
understanding or agreement in principal in respect thereto;

except as required by law or the merger agreement, materially change its investment securities portfolio policy
or the manner in which the portfolio is classified or reported, or invest in any mortgage-backed or
mortgage-related securities which would be considered high-risk securities under applicable regulatory
pronouncements;

except as required by law, make any material change in its policies and practices with respect to underwriting,
pricing, originating, acquiring, selling, servicing, or buying or selling rights to service, loans or its hedging
practices and policies;

take any action that violates or fails to timely take any action that is required by the Consent Order, dated
June 28, 2007, entered into between Commerce Bank, N.A. and the OCC or the MOU;

take any action that is intended to or would reasonably be expected to result in any of Commerce s
representations or warranties being or becoming untrue in any material respect, result in the conditions to the
completion of the merger not being satisfied or a required regulatory approval not being obtained without
imposition of a condition that would be reasonably likely to have a material adverse effect on Commerce or TD
or which would result in an adverse impact on TD s status as a financial holding company under the BHC Act
(in the case of this condition related to TD s financial holding company status, if such action is due to any fact
or condition relating to Commerce);

make any material changes in its methods, practices or policies of financial or tax accounting, except as may be
required under applicable law, regulation or U.S. GAAP, in each case as approved by Commerce s independent
public accountants;

enter into any securitizations of any loans or create any special purpose funding or variable interest entity;

introduce any material new products or services or any material marketing campaigns, other than in the
ordinary course of business consistent with past practice, or introduce any material new sales compensation or
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incentive programs or arrangements;

except as required by law, make or change any material tax election, file any amended tax returns, settle or
compromise any material tax liability of Commerce or any of its subsidiaries, agree to extension or waiver of
the statute of limitations with respect to the assessment or determination of taxes of Commerce or any of its
subsidiaries, enter into any closing agreement with respect to any material tax, or surrender any right to claim a
material tax refund; or

agree to, or make any commitment to, take any of these restricted actions.
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Conduct of Business of TD Pending the Merger. TD has agreed to a more limited set of restrictions on its business
prior to the completion of the merger. Specifically, TD agreed that, except as permitted by the merger agreement or as
required by applicable law, during the period from the date of the merger agreement to the completion of the merger,
TD and its subsidiaries will not, without the prior written consent of Commerce:

amend, repeal or otherwise modify its by-laws in a manner that would materially and adversely affect the
economic benefits of the merger to the holders of Commerce common stock;

take any action that is intended or would reasonably be expected to cause TD s representations and warranties
being or becoming untrue in any material respect, or result in the conditions to completion of the merger not
being satisfied or the required regulatory approvals not being obtained without the imposition of a condition

that would be reasonably likely to have a material adverse effect on Commerce or TD or which would result in
an adverse impact on TD s status as a financial holding company under the BHC Act (in the case of this
condition related to TD s financial holding company status, if such action is due to any fact or condition relating
to Commerce);

in the case of TD only, declare or pay any extraordinary or special dividends on or make other extraordinary or
special distributions in respect of its capital stock; or

agree to, or make any commitment to, take any of these restricted actions.

Commerce Dividends. The merger agreement requires Commerce to consult with TD regarding the record dates and
payments dates relating to any dividends in respect of Commerce common stock from and after January 1, 2008 until
the completion of the merger.

Commerce Shareholder Meeting and Duty to Recommend. The merger agreement requires Commerce to call, give
notice of, convene and hold a meeting of its shareholders to approve the plan of merger. The board of directors of
Commerce has agreed to recommend that Commerce s shareholders vote in favor of approval of the plan of merger and
to not withdraw, amend or modify in any manner adverse to TD its recommendation to Commerce s shareholders to
approve the plan of merger (which we refer to in this document as a change in Commerce recommendation ), except
that Commerce s board of directors may effect a change in Commerce recommendation if and only to the extent that:

Commerce has complied in all material respects with its obligations under the no solicitation covenant of the
merger agreement, which is described below under No Solicitation ;

Commerce s board of directors, based on the advice of its outside counsel, determines in good faith that the
failure to effect a change in Commerce recommendation would reasonably be likely to result in a violation of
the board s fiduciary duties under applicable law; and

Commerce has received a bona fide written acquisition proposal (as described below) from a third party which
its board of directors concludes in good faith constitutes a superior proposal (as described below), after:

giving at least five business days notice to TD of its intention to effect a change in Commerce
recommendation, specifying the material terms and conditions of the superior proposal and furnishing TD a

copy of the relevant proposed transaction agreement and other material documents, if any, and

negotiating with TD in good faith during this period of not less than five business days to improve the terms
of the merger agreement so that the acquisition proposal ceases to be a superior proposal after giving effect
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to any adjustments which may be offered by TD in connection with these negotiations.
For purposes of the merger agreement,

an acquisition proposal means any inquiry, proposal or offer from any person (other than TD or any of its
subsidiaries) relating to any direct or indirect (i) acquisition, purchase or sale of a business, deposits or assets
that constitute 20% or more of the consolidated business, revenues, net income, assets (including stock of
Commerce s subsidiaries) or deposits of Commerce and its subsidiaries, (ii) merger, reorganization, share
exchange, consolidation, business combination, recapitalization, liquidation, dissolution or similar
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transaction involving Commerce or any of its significant subsidiaries, or (iii) purchase or sale of, or tender or
exchange offer (including a self-tender offer) for, securities of Commerce or any of its significant subsidiaries
that, if consummated, would result in any person (or the shareholders of such person) beneficially owning
securities representing 20% or more of the equity or total voting power of Commerce, any of its significant
subsidiaries or the surviving parent entity in such transaction; and

a superior proposal means a bona fide written acquisition proposal to acquire, directly or indirectly, a majority
of the total voting power of Commerce (or a majority of the total voting power of the resulting or surviving
entity of such transaction or the ultimate parent of such resulting or surviving entity), which the board of
directors of Commerce concludes in good faith, after consultation with its financial advisor and receiving the
advice of its outside counsel, taking into account timing and all legal, financial, regulatory and other aspects of
the proposal and the person making the proposal, including any break-up fees, expense reimbursement
provisions and conditions to consummation:

is more favorable to the shareholders of Commerce from a financial point of view than the transactions
contemplated by the merger agreement; and

is reasonably capable of being completed on the terms proposed.

No Solicitation. The merger agreement precludes Commerce, its subsidiaries and their respective directors and
officers, employees, agents and representatives from, directly or indirectly:

initiating, soliciting, encouraging or knowingly facilitating (including by way of providing confidential
information) the submission of any inquiries, proposals or offers (whether firm or hypothetical) or taking any
other efforts or attempts that constitute or may reasonably be expected to lead to any acquisition proposal;

having any discussions with, or providing any confidential information or data to, any person relating to an
acquisition proposal, or engaging in any negotiations concerning an acquisition proposal;

approving or recommending any acquisition proposal; or

approving or recommending, or proposing publicly to approve or recommend, or executing or entering into any
letter of intent, agreement in principle, memorandum of understanding, merger agreement, asset purchase or
share purchase or share exchange agreement, option agreement or other similar agreement related to any
acquisition proposal.

However, if Commerce receives an unsolicited bona fide acquisition proposal, Commerce may, prior to obtaining the
required approval of the shareholders of Commerce of the plan of merger, participate in discussions with, or provide
confidential information or data to, the person making that acquisition proposal if:

Commerce s board of directors concludes in good faith that the acquisition proposal constitutes or is reasonably
likely to result in a superior proposal;

Commerce s board of directors, after receiving the advice of its outside counsel, concludes in good faith that the
failure to take those actions would reasonably be likely to result in a violation of the board s fiduciary duties

under applicable law;

prior to providing (or causing to be provided) any confidential information or data to the person making the
inquiry or proposal, Commerce enters into a written confidentiality agreement with the person making the
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inquiry or proposal having terms that are no less favorable to Commerce than those in the confidentiality
agreement between TD and Commerce, and Commerce provides TD with an executed copy of such
confidentiality agreement; and

Commerce promptly provides TD with any non-public information concerning Commerce or its subsidiaries
provided to such person making the inquiry or proposal that was not previously provided to or made available
to TD or its representatives.

Commerce has agreed to immediately cease and cause to be terminated any activities, discussions or negotiations
conducted with any third party prior to October 2, 2007 with respect to any acquisition proposal and to use its

reasonable best efforts to enforce, and not waive or amend any provision of, any confidentiality,
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standstill or similar agreement relating to an acquisition proposal, including by requiring other parties to promptly
return or destroy any confidential information previously furnished.

Commerce also agreed to promptly (within 48 hours) following the receipt of any acquisition proposal, or any inquiry
that could reasonably be expected to lead to an acquisition proposal, advise TD of the material terms thereof,
including the identity of the person making such acquisition proposal, and to keep TD reasonably apprised of any
related developments, discussions and negotiations and the status and terms thereof (including providing TD with a
copy of all material documentation and correspondence relating thereto) on a current basis. Without limiting the
foregoing, Commerce agreed to notify TD orally and in writing within 48 hours after it enters into discussions or
negotiations with another person regarding an acquisition proposal, executes and delivers a confidentiality agreement
with another person in connection with an acquisition proposal, or provides non-public information or data to another
person in connection with an acquisition proposal.

The merger agreement provides that the above-described no solicitation restrictions do not prohibit Commerce and its
board of directors from complying with Rules 14d-9 and 14e-2(a)(2)-(3) promulgated under the Exchange Act with
respect to an acquisition proposal, provided that such rules will in no way eliminate or modify the effect that any
action pursuant to such Rules would otherwise have under the merger agreement.

Reasonable Best Efforts Covenant. TD and Commerce have agreed to use their reasonable best efforts to take, or

cause to be taken, all actions necessary, proper or advisable to comply promptly with all legal requirements with

respect to the merger, to consummate the merger and the other transactions contemplated by the merger agreement

and to obtain any governmental and third-party approvals required in connection with the merger. However, neither
Commerce nor TD is required to take any action referred to above if the taking of that action is reasonably likely to
result in a condition or restriction that would be reasonably likely to have a material adverse effect on Commerce or

TD or which would result in an adverse impact on TD s status as a financial holding company under the BHC Act (in
the case of this condition related to TD s financial holding company status, if such action is due to any fact or

condition relating to Commerce).

Employee Benefit Plans Covenant. The merger agreement provides that as of the completion of the merger,
Commerce employees will continue to participate in Commerce s employee benefit plans, agreements, programs,
policies or arrangements (excluding the Commerce Stock Incentive Plans (other than with respect to TD options),
Commerce s Dividend Reinvestment and Stock Purchase Plan and the Employee Stock Ownership Plan feature of the
Commerce Bancorp, Inc. 401(k) Retirement Plan) until they become eligible to participate in the employee benefit
plans sponsored by TD Banknorth in which similarly situated employees of TD Banknorth participate and to the same
extent as such similarly situated employees participate. Notwithstanding the foregoing, until December 31, 2008, the
employee benefit plans made available to Commerce employees will be no less favorable in the aggregate than the
plans (other than equity-based plans, traditional pension plans and severance plans) provided to such employees as of
the date of the merger agreement.

Subject to certain exceptions, TD will cause Commerce and its subsidiaries and successors to honor, without
modification, certain employment, retention, severance and change-in-control contracts, agreements and
arrangements. As of the completion of the merger, employees of Commerce and its subsidiaries who are not otherwise
parties to an employment agreement providing severance benefits will be covered by and eligible to participate in a
TD Banknorth or Commerce severance plan, which takes into account all service by such employee with Commerce
or any of its subsidiaries and which plan will be maintained for at least two years following the completion of the
merger.

In addition, TD has agreed, to the extent any Commerce employee becomes eligible to participate in TD Banknorth
benefit plans following the completion of the merger:
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for purposes of determining eligibility to participate, vesting, entitlement to benefits, and vacation entitlement
that service with Commerce or any subsidiary will be treated as service with TD, to the extent recognized by
Commerce prior to the date of the merger agreement under comparable Commerce plans;

to waive pre-existing condition limitations to the same extent waived under the applicable Commerce benefit
plan; and
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to give Commerce employees credit for amounts paid under corresponding benefit plans of Commerce or its
subsidiaries during the same period for applying deductibles, co-payments and out-of-pocket maximums as
though these amounts had been paid in accordance with TD Banknorth plans.

The merger agreement also provides that in respect of the 2008 calendar year, TD will cause the company surviving
the merger to provide that each Commerce employee will participate in either TD Banknorth plans that provide for an
annual cash bonus or in Commerce annual cash incentive plans. Commerce employees who are parties to an
employment agreement that contains a target annual bonus amount will receive payment equal to at least the pro rata
portion of that target bonus amount in respect of the period running from January 1, 2008 through the completion of
the merger. Commerce employees who are not parties to employment agreements will receive payment equal to at
least the pro rata portion of the actual bonus they received in respect of the 2007 calendar year in respect of the period
running from January 1, 2008 through the completion of the merger. In respect of the 2007 calendar year, TD will
make grants to Commerce employees of equity-based awards on TD common shares equal in the aggregate to up to
$30 million in value (calculated based on a Black-Scholes or equivalent equity compensation calculation
methodology). This aggregate amount, however, will be reduced to the extent employees employed by CBIS are
excluded from receiving grants due to the sale of CBIS.

In addition, TD and Commerce agreed that the Commerce Retirement Plan for Outside Directors is the sole plan that
provides retirement benefits (calculated based on the participant s highest Form 1099 Compensation, including the
annual retainer, committee or committee Chairman s retainer and any other fees paid for attendance at any Commerce
board of directors or committee meetings, but specifically excluding compensation relating to exercising options) to
non-employee members of the board of directors of Commerce.

Indemnification and Directors and Officers Insurance. Subject to certain exceptions, TD has agreed that,

following the completion of the merger, it will cause Commerce to indemnify and hold harmless the current directors
and officers of Commerce. See The Merger Interests of Commerce s Executive Officers and Directors in the Merger
Indemnification of Directors and Officers; Directors and Officers Insurance beginning on page 55.

Investment Securities Portfolio. Commerce has agreed to take certain actions with respect to its investment securities
portfolio, unless as a result of changes in interest rates, market conditions, or other similar relevant factors, Commerce
reasonably determines in good faith that taking such actions is no longer feasible or consistent with safe and sound
banking practices, in which case Commerce shall take such alternative actions as are consistent with safe and sound
banking practices, subject to TD s approval.

Certain Other Covenants. The merger agreement also contains additional covenants, including covenants relating to
the filing of this proxy statement/prospectus, cooperation regarding filings and proceedings with governmental and
other agencies and organizations and obtaining required consents, the listing of TD common shares to be issued in the
merger or upon exercise of stock options following the merger, the establishment of a transition committee, the
sharing of information regarding Commerce s and TD s businesses and the termination of Commerce s Dividend
Reinvestment and Stock Purchase Plan.

Conditions to the Merger

Conditions to Each Party s Obligations. The respective obligations of each of TD and Commerce to complete the
merger are conditioned upon the satisfaction or waiver of the following conditions:

receipt of the required approval of the Commerce shareholders of the merger agreement;
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approval for the listing on the New York Stock Exchange and the Toronto Stock Exchange of the TD common
shares to be issued in the merger;

receipt of required regulatory approvals and the absence of any injunction or other legal prohibition or restraint
against the merger; and

the registration statement on Form F-4, which includes this proxy statement/prospectus, filed by TD with the
SEC must have been declared effective by the SEC and no stop order suspending the effectiveness of the
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Form F-4 shall have been issued and no proceedings for that purpose shall have been initiated by the SEC and
not withdrawn.

Conditions to TD s Obligations. The obligation of TD to complete the merger are subject to the satisfaction or
waiver of the following conditions:

the accuracy of the representations and warranties of Commerce as of the closing date of the merger, other
than, in most cases, those failures to be true and correct that would not reasonably be expected to result in a
material adverse effect on Commerce;

performance in all material respects by Commerce of the obligations required to be performed by it at or prior
to the closing date of the merger; and

there being no action taken, or applicable legal or regulatory restriction or condition that would be reasonably
likely to have a material adverse effect on Commerce or TD or which would result in an adverse impact on

TD s status as a financial holding company under the BHC Act (in the case of this condition related to TD s
financial holding company status, if such action is due to any fact or condition relating to Commerce).

Conditions to Commerce s Obligations. The obligations of Commerce to complete the merger are subject to the
satisfaction or waiver of the following conditions:

the accuracy of the representations and warranties of TD as of the closing date of the merger, other than, in
most cases, those failures to be true and correct that would not reasonably be expected to result in a material
adverse effect on TD; and

performance in all material respects by TD of the obligations required to be performed by it at or prior to the
closing date of the merger.

Termination

The merger agreement may be terminated at any time before the completion of the merger, whether before or after
approval of the plan of merger by Commerce shareholders, in any of the following circumstances:

by mutual written consent of TD and Commerce; or
by either TD or Commerce if:

any governmental entity which must grant a required regulatory approval has denied approval of the merger
and this denial has become final and nonappealable or a governmental entity has issued a final
nonappealable order prohibiting the consummation of the merger;

the merger has not been completed by July 31, 2008, but neither TD nor Commerce may terminate the
merger agreement for this reason if its breach of any obligation under the merger agreement has resulted in
the failure of the merger to occur by that date;

there is a breach by the other party of the merger agreement which would prevent satisfaction of a closing
condition and the breach is not cured prior to 30 days after receipt of written notice of the breach or the
breach cannot, by its nature, be cured prior to closing, but neither TD nor Commerce may terminate the
merger agreement for this reason if it itself is then in material breach of the merger agreement; or
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the shareholders of Commerce fail to approve the plan of merger at the Commerce special meeting; or
by TD if:

the board of directors of Commerce has failed to recommend the merger and the approval of the plan of
merger by the shareholders of Commerce or has withdrawn, amended or modified in any manner adverse to
TD its recommendation, or if Commerce has materially breached its obligations under the no solicitation
covenant of the merger agreement, which is described above under Covenants and
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Agreements No Solicitation, or failed to call, give notice of, convene or hold a special meeting of shareholders to vote
on approval of the plan of merger; or

a tender offer or exchange offer for 20% or more of the outstanding shares of Commerce common stock
has commenced (other than by TD), and the board of directors of Commerce recommends that the
shareholders of Commerce tender their shares in such tender offer or exchange offer or otherwise fails to
recommend that its shareholders reject such tender offer or exchange offer within ten business days.

Effect of Termination

If the merger agreement is validly terminated, the agreement will become void without any liability on the part of any
of the parties unless a party intentionally breaches the merger agreement. However, the provisions of the merger
agreement relating to termination fees and expenses and the confidentiality obligations of the parties will continue in
effect notwithstanding termination of the merger agreement.

Termination Fees and Expenses

A termination fee of up to $332 million (or, if a final stipulation of settlement is entered into with respect to the
litigation settlement described under The Merger Litigation Relating to the Merger , $255 million) will be paid by
Commerce to TD as follows:

if TD terminates the merger agreement because:

Commerce s board of directors has failed to recommend the merger and the approval of the plan of merger
by the shareholders of Commerce, or effected a change in Commerce s recommendation;

Commerce has materially breached its obligations under the no solicitation covenant of the merger
agreement, which is described above under Covenants and Agreements No Solicitation ;

a tender offer or exchange offer for 20% or more of the outstanding shares of Commerce common stock
has commenced (other than by TD), and the board of directors of Commerce recommends that the
shareholders of Commerce tender their shares in such tender offer or exchange offer or otherwise fails to
recommend that its shareholders reject such tender offer or exchange offer within ten business days; or

Commerce failed to call, give notice of, convene or hold a special meeting of shareholders to vote on
approval of the plan of merger;

then Commerce will pay TD the full termination fee of $332 million (or, if a final stipulation of settlement is entered
into with respect to the litigation settlement, $255 million) on the second business day following that termination; or

if:
an acquisition proposal with respect to Commerce has been publicly announced or otherwise
communicated to the senior management or board of directors of Commerce (or any person has publicly
announced, communicated or made publicly known an intention to make an acquisition proposal) at any

time prior to the date of termination; and

following such an event, TD terminates the merger agreement because there has been a breach by
Commerce of the merger agreement, which breach remains uncured for over 30 days or which is not, by
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its nature, curable prior to closing, or either party terminates the merger agreement because the
shareholders of Commerce shall have failed to approve the plan of merger at the Commerce special
meeting or a shareholder vote to approve the plan of merger at a Commerce special meeting has not been
completed by July 31, 2008;

then Commerce will pay TD $25 million on the second business day following such termination and, if within

15 months (or, if a final stipulation of settlement is entered into with respect to the litigation settlement described
under The Merger Litigation Relating to the Merger , 12 months) after such termination, Commerce or any of its
subsidiaries enters into a definitive agreement with respect to, or
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consummates, an acquisition proposal, then Commerce will pay the remainder of the $332 million (or, if a final
stipulation of settlement is entered into with respect to the litigation settlement, $255 million) termination fee on the
date of such execution or consummation, except that, in this case only, an acquisition proposal refers to a 35%, rather
than a 20%, threshold of ownership, as specified in the merger agreement.

Except for the payment of a termination fee under the circumstances described above, and further described in the
merger agreement, and for the costs and expenses related to the filing, printing and mailing of this proxy
statement/prospectus and the registration statement of which this proxy statement/prospectus forms a part, which will
be shared by TD and Commerce, all costs and expenses incurred in connection with the merger agreement and the
merger will be paid by the party incurring the cost.

Amendments, Extension and Waivers

Any provision of the merger agreement may be amended, extended or waived before the completion of the merger by
a written instrument signed, in the case of an amendment, by each party to the merger agreement or, in the case of an
extension or waiver, by each party against whom the extension or waiver is to be effective, but after the required
approval of the Commerce shareholders has been obtained, no amendment may be made that requires the approval of
the shareholders of Commerce unless that approval is obtained.
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DIRECTORS AND MANAGEMENT OF TD
TD s Board of Directors and Executive Officers

Biographical information concerning members of TD s board of directors and executive management is set forth below
and other information with respect to such persons is included in TD s Form 40-F for the year ended October 31, 2007
and proxy circular for its 2007 annual meeting of shareholders. See Where You Can Find More Information beginning
on page 108. The completion of the merger will not affect the composition of TD s board of directors or executive
management.

Biographical Information Regarding Directors of TD

William E. Bennett Mr. Bennett is a member of the board of directors of TD, which he joined
in 2004. He is the retired President and Chief Executive Officer of
Draper & Kramer, Inc., a Chicago-based financial services and real estate
company, a position he held from 1995 to 1998. During the period from
2000 to 2004, Mr. Bennett held directorships in various companies, in
2005 became a director of TD Banknorth and TD Banknorth, N.A. and on
September 30, 2007, became a director of TD Bank USA, N.A. Prior to
1994, he served as Executive Vice President and Chief Credit Officer of
First Chicago Corp. and its principal subsidiary, The First National Bank
of Chicago. He is currently a director of various non-profit organizations.

Hugh J. Bolton Mr. Bolton is a member of the board of directors of TD. Since 2000,
Mr. Bolton has been the non-executive Chair of the board of directors of
EPCOR Utilities Inc., an integrated energy company. Mr. Bolton is the
retired Chairman and Chief Executive Officer and partner of Coopers &
Lybrand Canada, Chartered Accountants.

John L. Bragg Mr. Bragg is a member of the board of directors of TD. Mr. Bragg is the
Chairman, President and, since 2000, Co-Chief Executive Officer of
Oxford Frozen Foods Limited, a food manufacturing company he founded
in 1968. He is also an officer and/or director of a number of associated
companies including Bragg Communications Incorporated which operates
under the brand name of Eastlink.

W. Edmund Clark Mr. Clark is a member of the board of directors of TD and, since
December 2002 has held the position of President and Chief Executive
Officer of TD Bank Financial Group. Mr. Clark is a director of TD
Banknorth, TD Banknorth, N.A., TD Bank USA, N.A. and TD
AMERITRADE Holding Corporation. Prior to December 20, 2002,
Mr. Clark served as President and Chief Operating Officer of TD Bank
Financial Group. Prior to joining TD in connection with its acquisition of
CT Financial Services Inc. on February 1, 2000, he served as President
and Chief Executive Officer of CT Financial Services Inc.

Wendy K. Dobson Dr. Dobson is a member of the board of directors of TD. Dr. Dobson is
Professor and Director, Institute for International Business, Joseph L.
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Rotman School of Management, University of Toronto. Dr. Dobson joined
the University of Toronto in 1990 and has held her current position since
1995.

Darren Entwistle Mr. Entwistle is a member of the board of directors of TD. Since July
2000, Mr. Entwistle has been the President and Chief Executive
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Officer of TELUS Corporation, a telecommunications company, and is a
member of its board of directors.

Donna M. Hayes Ms. Hayes is a member of the board of directors of TD. Since 2003,
Ms. Hayes has been the Publisher, Chief Executive Officer and a director
of Harlequin Enterprises Limited, a global publishing company. From
2001 to 2003, she held the position of President and Chief Executive
Officer. She is also an officer and/or director of a number of associated
companies. Ms. Hayes has held various positions with Harlequin
Enterprises Limited since 1985.

Henry H. Ketcham Mr. Ketcham is a member of the board of directors of TD. Since 1996,
Mr. Ketcham has been the Chairman of the Board, President and Chief
Executive Officer of West Fraser Timber Co. Ltd., an integrated forest
products company and is an officer and/or director of a number of
associated companies.

Pierre H. Lessard Mr. Lessard is a member of the board of directors of TD. Since 1990,
Mr. Lessard has been the President and Chief Executive Officer of
METRO INC., a food retailer and distributor, and is a member of its board
of directors.

Harold H. MacKay Mr. MacKay is a member of the board of directors of TD. Mr. MacKay
has been counsel to the law firm MacPherson Leslie & Tyerman LLP
since 1964. From 1969 until January 2005, Mr. MacKay held the position
of Partner. In March 2007, Mr. MacKay also became Chairman of Domtar
Corporation.

Brian F. MacNeill Mr. MacNeill is a member of the board of directors of TD. Since 2001,
Mr. MacNeill has been the non-executive Chairman of the Board of
Petro-Canada, an integrated oil and gas company. Mr. MacNeill is the
retired President and Chief Executive Officer of Enbridge Inc.

Irene R. Miller Ms. Miller is a member of the board of directors of TD. Since 1997,
Ms. Miller has been Chief Executive Officer of Akim, Inc., an investment
management and consulting firm. Until June 1997, Ms. Miller was Vice
Chairman and Chief Financial Officer of Barnes & Noble, Inc.

Roger Phillips Mr. Phillips is a member of the board of directors of TD, which he joined
in 1994. He is the retired President and Chief Executive Officer of IPSCO
Inc., a steel manufacturing company, a position he held from 1982 to
January 2002.

Wilbur J. Prezzano Mr. Prezzano is a member of the board of directors of TD. Mr. Prezzano
also serves on the board of TD AMERITRADE Holding Corporation. In
1997, he retired as Vice Chairman of Eastman Kodak Company, an
imaging products and services company. Since 1997, Mr. Prezzano has
served as a director of Roper Industries, Inc. and is currently a director of
a number of companies, including Lance, Inc. and EnPro Industries, Inc.
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Mr. Ryan is a member of the board of directors of TD and since 1989 has
been Chairman of TD Banknorth and TD Banknorth, N.A., and has been
Chairman of TD Bank USA, N.A. since September 30, 2007. Mr. Ryan
also served as Chief Executive Officer of TD Banknorth and TD
Banknorth, N.A. from July 1998 to February 2007 and as President
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of TD Banknorth and TD Banknorth, N.A. from July 1998 until
September 2006. He also serves as a director of Wellpoint, Inc. (formerly
Anthem), a director of Unum Group (formerly UnumProvident Corp.), a
trustee of Libra Foundation, a member of the Board of Advisors of the
University of New England, and a Trustee of Colby College.

Helen K. Sinclair Ms. Sinclair is a member of the board of directors of TD. In 1996,
Ms. Sinclair founded BankWorks Trading Inc., a satellite communications
company, and serves as its Chief Executive Officer and as a member of its
board of directors.

John M. Thompson Mr. Thompson is the Chairman of the board of directors of TD, a position
he has held since 2003. Mr. Thompson is the retired Vice Chairman of the
Board of IBM Corporation, an information technology hardware, software
and services company, a position he held from August 2000 to September
2002.

Biographical Information Regarding Executive Officers of TD
W. Edmund Clark See information regarding directors of TD in the table set forth above.

Robert E. Dorrance Mr. Dorrance is Group Head, Wholesale Banking TD Bank Financial
Group and Chairman, Chief Executive Officer & President of TD
Securities. Prior to occupying these positions Mr. Dorrance held various
offices within TD Bank Financial Group and TD Securities including Vice
Chair, Group Head and Chairman and Chief Executive Officer
(2005-2006), Vice Chair and Chairman and Chief Executive Officer
(2003-2005), Executive Vice President and Chairman and Chief Executive
Officer (2002-2003) and Executive Vice President and Vice Chair,
Institutional Equities and Investment Banking, TD Securities (2001-2002).

Bernard T. Dorval Mr. Dorval is Group Head, Business Banking & Insurance and Co-Chair
TD Canada Trust, TD Bank Financial Group. Prior to occupying these
positions Mr. Dorval held various positions within TD Canada Trust
including Executive Vice President, Business Banking & Insurance and
Co-Chair TD Canada Trust (2005-2006), Executive Vice President (Retail
Product Group and subsequently, Business Banking & Insurance) and
Deputy Chair (2002-2005) and Executive Vice President (2000-2002).

William H. Hatanaka Mr. Hatanaka is Group Head, Wealth Management TD Bank Financial
Group and Chairman and Chief Executive Officer of TD Waterhouse
Canada Inc. Prior to occupying these positions Mr. Hatanaka held the
office of Executive Vice President, Wealth Management (2003-2005).
Previously, Mr. Hatanaka held the position of Chief Operating Officer,
RBC Wealth Management and Co-President, RBC Dominion Securities
Inc. at Royal Bank of Canada (2001-2003).

Timothy D. Hockey Mr. Hockey is Group Head, Personal Banking and Co-Chair TD Canada
Trust, TD Bank Financial Group. Prior to occupying these positions
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Mr. Hockey held the positions of Executive Vice President, Personal
Banking and Co-Chair (2005), and Executive Vice President, Retail
Distribution and e.Bank (2002-2005), and Senior Vice

83

Table of Contents

52



Edgar Filing: Mueller Water Products, Inc. - Form 8-K

Table of Contents

President, Personal Lending & Visa, Retail Product Group (2001-2002), in
each case, of TD Canada Trust.

Colleen M. Johnston Ms. Johnston is Group Head, Finance and Chief Financial Officer,
Corporate Office TD Bank Financial Group. Prior to occupying this
position Ms. Johnston was Executive Vice President and Chief Financial
Officer (2005-2007) and Executive Vice President, Finance, Corporate
Office (2004-2005). Previously, Ms. Johnston was Managing Director and
Chief Financial Officer of Scotia Capital Inc. (1999-2003).

Robert F. MacLellan Mr. MacLellan is Executive Vice President, TD Bank Financial Group
and Chief Investment Officer and Chairman TD Asset Management and
President TD Capital, TD Investments, Wholesale Banking. Prior to
occupying these positions, Mr. MacLellan was Executive Vice President
and Chief Investment Officer of TD Investment Management (2003) and
an Executive Vice President of Wealth Management and TD Asset
Management Inc. (2000-2003).

Bharat B. Masrani Mr. Masrani is Group Head, U.S. Personal and Commercial Banking TD
Bank Financial Group and President & Chief Executive Officer and a
director of TD Banknorth and TD Banknorth, N.A., and became a director
of TD Bank USA, N.A. on September 30, 2007. Prior to occupying these
positions Mr. Masrani was President and Chief Executive Officer of TD
Banknorth (2007), President, TD Banknorth (2006-2007), Vice Chair and
Chief Risk Officer, Corporate Office TD Bank Financial Group
(2005-2006), Executive Vice President, Risk Management, Corporate
Office TD Bank Financial Group (2003-2005), Executive Vice President
and Vice Chair, Credit Asset Management, TD Securities (2002-2003),
and Executive Vice President, e.Bank, TD Canada Trust and Vice Chair,
TD Waterhouse International (2002).

Frank J. McKenna Mr. McKenna is Deputy Chair TD Bank Financial Group. Prior to joining
TD Financial Group in 2006, Mr. McKenna served as the Canadian
ambassador to the United States of America (2005-2006). Previously,
Mr. McKenna acted as Counsel to the law firm of McInnes Cooper from
1997 to 2005.

Michael Pedersen Mr. Pedersen is Group Head, Corporate Operations, TD Bank Financial
Group. Prior to joining TD in July 2007, Mr. Pedersen served on the
Board of Directors of Barclays Private Bank (2002-2007) and held the
positions of Managing Director, International and Private Banking,
Barclays (2004-2006), Managing Director, Barclays Private Bank
(2002-2004) and Senior Executive Vice President, Retail and Commercial
Banking, Canadian Imperial Bank of Commerce (1999-2001).

Kelvin Tran Mr. Tran is Senior Vice President and Chief Accountant, Finance,
Corporate Office TD Bank Financial Group. Prior to occupying this
position, Mr. Tran held various finance positions within TD Securities
from 1999 to 2006 including Managing Director and CFO, TD Investment
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BENEFICIAL OWNERSHIP OF COMMERCE COMMON STOCK

The following table shows, as of December 7, 2007, the beneficial ownership of Commerce s common stock by

(1) each person who is known by Commerce to be the beneficial owner of more than 5% of Commerce common stock,
(i1) each director of Commerce, (iii) each of the named executive officers of Commerce and (iv) all the directors and
executive officers of Commerce as a group. Unless otherwise specified, all persons listed below have sole voting and
investment power with respect to their shares.

Shares Beneficially Owned(1)
Name of Beneficial Owner Amount Percent

Directors and Executive Officers

Jack R. Bershad 267,663(2) *
Joseph E. Buckelew 1,306,746(3) *
Donald T. DiFrancesco 49,727(4) *
Nicholas A. Giordano 1,500 *
Vernon W. Hill, IT** 6,174,467(5) 3.17
Morton N. Kerr 45,362(6) *
Steven M. Lewis 1,081,440(7) *
John K. Lloyd 20,075(8) *
George E. Norcross, 111 2,682,285(9) 1.37
Daniel J. Ragone 298,501(10) *
William A. Schwartz, Jr. 150,731(11) *
Joseph T. Tarquini, Jr. 1,121,381(12) *
Joseph S. Vassalluzzo 109,375(13) *
Dennis M. DiFlorio 1,652,531(14) *
Robert D. Falese, Jr. 835,775(15) *
Douglas J. Pauls 262,259(16) *
All Directors and Executive Officers of Commerce as a Group (18 Persons) 16,392,369(17) 8.13
5% Holders

Capital Research and Management Company 10,577,000(18) 5.41
333 South Hope Street

Los Angeles, CA 90071

Putnam, LLC 14,801,671(19) 7.57
One Post Office Square

Boston, MA 02109

Davis Selected Advisers, LP 14,824,781(20) 7.58

2949 East Elvira Road, Suite 101
Tucson, AZ 85706

* Jess than 1%

% As of July 31, 2007.
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(1) The securities beneficially owned are determined in accordance with the definitions of beneficial ownership
as set forth in the regulations of the SEC and, accordingly, may include securities owned by or for, among
others, the wife and/or minor children of the individual and any other relative who has the same residence as
such individual as well as other securities as to which the individual has or shares voting or investment power
or has the right to acquire under outstanding stock options, or other securities convertible or exercisable into
Commerce common stock, within 60 days after the record date. Shares subject to outstanding stock options,
or other securities convertible or exercisable into Commerce common stock, which an individual has the right
to acquire within 60 days after the record date are deemed to be outstanding for the purpose of computing the
percentage of outstanding securities of the class owned by such individual or any group including such
individual only. Beneficial ownership may be disclaimed as to certain of the securities.

(2) Includes 53,865 shares of Commerce common stock held by Mr. Bershad s wife and 132,875 shares of
Commerce common stock issuable upon the exercise of stock options granted under Commerce s 1998 Stock
Option Plan for Non-Employee Directors.
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Includes 316,976 shares of Commerce common stock held by Mr. Buckelew s wife, 9,556 shares of Commerce
common stock held by Buckelew & Lane Investments, 24,879 shares of Commerce common stock allocated to
Mr. Buckelew s account under the Commerce Bancorp, Inc. 401(k) Retirement Plan and 311,250 shares of
Commerce common stock issuable upon the exercise of stock options granted under Commerce s employee
plans. Mr. Buckelew is a partner of Buckelew & Lane Investments.

Includes 3,652 shares of Commerce common stock held jointly with Mr. DiFrancesco s wife, 3,880 shares of
Commerce common stock held by Mr. DiFrancesco s wife and 39,375 shares of Commerce common stock
issuable upon the exercise of stock options granted under Commerce s 1998 Stock Option Plan for
Non-Employee Directors.

Mr. Hill retired from the positions of Chairman, President, and Chief Executive Officer of Commerce effective
July 31, 2007. Mr. Hill s holdings included herein are as of July 31, 2007, and do not reflect any changes that
may have occurred since that date. As of July 31, 2007, includes 207,360 shares of Commerce common stock
held by Site Development Inc., 90,078 shares of Commerce common stock held by Mr. Hill s wife,

291,084 shares of Commerce common stock held by S. J. Dining, Inc., 297,332 shares of Commerce common
stock held by U.S. Restaurants, Inc., 315,891 shares of Commerce common stock held by J.V. Properties,
71,496 shares of Commerce common stock held by InterArch, Inc., 333,391 shares of Commerce common
stock held by InterArch, Inc. Profit Sharing Plan, 253,155 shares of Commerce common stock held by the Hill
Family Trust, 371,988 shares of Commerce common stock held by the Hill Family Foundation, 9,045 shares of
Commerce common stock held by Galloway National Golf Club and 85,455 shares of Commerce common
stock allocated to Mr. Hill s account under the Commerce Bancorp, Inc. 401(k) Retirement Plan. Mr. Hill is the
Chairman of the Board of Site Development, Inc., a shareholder of S. J. Dining, Inc., a shareholder of U.S.
Restaurants, Inc., a partner in J.V. Properties, a co-trustee and beneficiary of the Hill Family Trust, a trustee of
the Hill Family Foundation, and a principal equity holder of Galloway National Golf Club. InterArch, Inc., is a
company owned by Mr. Hill s wife and Mrs. Hill is a trustee of InterArch, Inc. Profit Sharing Plan. This amount
also includes 1,225,000 shares of Commerce common stock issuable upon the exercise of stock options granted
to Mr. Hill under Commerce s employee plans. Of the shares beneficially owned by Mr. Hill, 1,417,880 shares
are subject to pledge.

Includes 18,287 shares of Commerce common stock held by the Markeim-Chalmers, Inc. Pension Plan.

Mr. Kerr is a trustee of the Markeim-Chalmers, Inc. Pension Plan. This amount also includes 26,875 shares of
Commerce common stock issuable upon the exercise of stock options granted to Mr. Kerr under Commerce s
1998 Stock Option Plan for Non-Employee Directors.

Includes 78,769 shares of Commerce common stock held jointly with Mr. Lewis wife, 291,084 shares of
Commerce common stock held by S. J. Dining, Inc., 301,778 shares of Commerce common stock held by
U.S. Restaurants, Inc. and 130,115 shares of Commerce common stock issuable upon the exercise of stock
options granted to Mr. Lewis under Commerce s 1989 and 1998 Stock Option Plans for Non-Employee
Directors. Mr. Lewis is President of S. J. Dining, Inc. and President of U.S. Restaurants, Inc. This amount also
includes 34,679 shares of Commerce common stock held in trust for Mr. Lewis minor children. Of the shares
beneficially owned by Mr. Lewis, 633,612 shares are subject to pledge.

Includes 1,700 shares of Commerce common stock held as custodian for Mr. Lloyd s minor children and
18,375 shares of Commerce common stock issuable upon the exercise of stock options granted under the 1998
Stock Option Plan for Non-Employee Directors.
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Includes 721,900 shares of Commerce common stock held jointly with Mr. Norcross s wife, 2,625 shares of
Commerce common stock held by Mr. Norcross s wife, 9,784 shares of Commerce common stock held as
custodian for Mr. Norcross s minor children, 354,429 shares of Commerce common stock held under a grantor
trust for Mr. Norcross s minor children, 35,477 shares of Commerce common stock allocated to Mr. Norcross s
account under the Commerce Bancorp, Inc. 401(k) Retirement Plan and 1,558,068 shares of Commerce
common stock issuable upon the exercise of stock options granted to Mr. Norcross under Commerce s
employee plans. Of the shares beneficially owned by Mr. Norcross, 1,065,929 shares are subject to pledge.

(10) Includes 77,577 shares of Commerce common stock held by Mr. Ragone s wife, 34,050 shares of Commerce
common stock held jointly with Mr. Ragone s wife, 14,300 shares of Commerce common stock held by the
Daniel J. Ragone Family Foundation and 51,375 shares of Commerce common stock issuable upon the
exercise of stock options granted to Mr. Ragone under Commerce s 1998 Stock Option Plan for Non-Employee
Directors. Mr. Ragone is the trustee of the Daniel J. Ragone Family Foundation. Of the shares beneficially
owned by Mr. Ragone, 34,050 shares are subject to pledge.

(11) Includes 40,538 shares of Commerce common stock held jointly with Mr. Schwartz s wife and 105,311 shares
of Commerce common stock issuable upon the exercise of stock options granted to Mr. Schwartz under
Commerce s 1989 and 1998 Stock Option Plans for Non-Employee Directors. Of the shares beneficially owned
by Mr. Schwartz, 97,206 shares are subject to pledge.

(12) Includes 910,210 shares of Commerce common stock held by JCT Associates, L.P., 9,392 shares of Commerce
common stock held by The Tarquini Foundation and 201,779 shares of Commerce common stock issuable
upon the exercise of stock options granted to Mr. Tarquini under Commerce s 1989 and 1998 Stock Option
Plans for Non-Employee Directors. Mr. Tarquini is the General Partner of JCT Associates, L.P., and a trustee
of The Tarquini Foundation.

(13) Includes 30,000 shares of Commerce common stock held by Mr. Vassalluzzo s wife and 70,000 shares of
Commerce common stock held by Naples, LLC. Naples, LLC is a company owned by Mr. Vassalluzzo s wife.
This amount also includes 9,375 shares of Commerce common stock issuable upon the exercise of stock
options granted to Mr. Vassalluzzo under Commerce s 1998 Stock Option Plan for Non-Employee Directors.

(14) Includes 51,276 shares of Commerce common stock held by Mr. DiFlorio s wife, 1,046,537 shares of
Commerce common stock issuable upon the exercise of stock options granted to Mr. DiFlorio under
Commerce s employee plans and 46,064 shares of Commerce common stock allocated to Mr. DiFlorio s account
under the Commerce Bancorp, Inc. 401(k) Retirement Plan. Of the shares beneficially owned by Mr. DiFlorio,
450,767 shares are subject to pledge.

(15) Includes 3,912 shares of Commerce common stock held by Mr. Falese s wife, 187,926 shares of Commerce
common stock held jointly with Mr. Falese s wife, 22,815 shares of Commerce common stock allocated to

Mr. Falese s account under the Commerce Bancorp, Inc. 401(k)
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Retirement Plan, 19,500 shares of Commerce common stock held by the A&R Charitable Foundation and
573,172 shares of Commerce common stock issuable upon the exercise of stock options granted to Mr. Falese
under Commerce s employee plans. Mr. Falese s wife is the trustee of the A&R Charitable Foundation. Of the
shares beneficially owned by Mr. Falese, 179,906 shares are subject to pledge.

Includes 1,580 shares of Commerce common stock held by Mr. Pauls wife, 177,500 shares of Commerce
common stock issuable upon the exercise of stock options granted to Mr. Pauls under Commerce s employee
plans and 11,253 shares of Commerce common stock allocated to Mr. Pauls account under the Commerce
Bancorp, Inc. 401(k) Retirement Plan. Of the shares beneficially owned by Mr. Pauls, 23,759 shares are subject
to pledge.

Includes an aggregate of 4,994,482 shares of Commerce common stock issuable upon the exercise of stock
options granted to directors and executive officers of Commerce under Commerce s 1989 and 1998 Stock
Option Plans for Non-Employee Directors and Commerce s employee plans.

Based upon a Schedule 13G/A filed with the SEC on February 12, 2007, Capital Research and Management
Company has sole voting power over 8,677,000 shares of Commerce common stock and sole dispositive power
over 10,577,000 shares of Commerce common stock.

Based upon a Schedule 13G/A filed with the SEC on February 13, 2007, the shares of Commerce common
stock shown in the table as beneficially owned by Putnam, LLC are beneficially owned as follows: Putnam
Investment Management, LLC, 13,869,460 shares of Commerce common stock; The Putnam Advisory
Company, LLC, 932,211 shares of Commerce common stock. According to the Schedule 13G/A, Putnam, LLC
and related entities have shared voting power over 579,669 shares of Commerce common stock and shared
dispositive power over 14,801,671 shares of Commerce common stock.

Based upon a Schedule 13G/A filed with the SEC on August 29, 2007, Davis Selected Advisers, L.P. has sole
voting power over 13,821,858 shares of Commerce common stock and sole dispositive power over
14,824,781 shares of Commerce common stock.
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DESCRIPTION OF TD SHARE CAPITAL

The following is a summary of the material provisions of the Bank Act of Canada and the TD by-laws as they relate to
TD s capital stock.

TD Capital Stock

The authorized capital of TD consists of an unlimited number of TD common shares, without par value, and an
unlimited number of Class A First Preferred Shares, without par value, issuable in series.

As of December 14, 2007, there were issued and outstanding the following shares of TD capital stock:

719,425,306 TD common shares; 14,000,000 Non-Cumulative Redeemable Class A First Preferred Shares, Series M;
8,000,000 Non-Cumulative Redeemable Class A First Preferred Shares, Series N; 17,000,000 Non-Cumulative
Redeemable Class A First Preferred Shares, Series O; and 10,000,000 shares of Non-Cumulative Redeemable Class A
First Preferred Shares, Series P.

TD Common Shares

Voting. Holders of TD common shares are entitled to one vote per share on all matters to be voted on by holders of
TD common shares. Unless otherwise required by the Bank Act of Canada, any matter to be voted on by holders of
TD common shares shall be decided by a majority of the votes cast on the matter.

Size of Board of Directors. The Bank Act of Canada requires that the number of directors of TD s board of directors
be at least seven. All directors of TD are elected annually. The Bank Act of Canada also requires that at least a

majority of the directors on TD s board of directors must be, at the time of each director s election, resident Canadians.
See Comparison of Shareholder Rights Number and Election of Directors TD beginning on page 93.

Liquidation Rights. Upon the liquidation, dissolution or winding up of TD, whether voluntary or involuntary, the
holders of TD common shares are entitled to receive ratably the net assets of TD available after the payment of all
debts and other liabilities and subject to the prior rights of holders of any outstanding preferred shares.

Preemptive, Subscription, Redemption and Conversion Rights. Holders of TD common shares, as such, have no
preemptive, subscription, redemption or conversion rights.

Dividends. The holders of TD common shares are entitled to receive dividends as and when declared by the board of
directors of TD, subject to the preference of the holders of the preferred shares of TD. TD dividends have historically
been declared on a quarterly basis in Canadian dollars. If and when a dividend is declared, U.S. holders of TD
common shares will, by default, receive dividends in U.S. dollars. The declaration and payment of dividends and the
amount of the dividends is subject to the discretion of the TD board of directors, and will be dependent upon the
results of operations, financial condition, cash requirements and future prospects of, and regulatory restrictions on the
payment of dividends by, TD and other factors deemed relevant by the TD board of directors. See Comparison of
Shareholder Rights  Dividends and Other Distributions beginning on page 101.

TD Preferred Shares
General. TD has a single class of authorized preferred shares, Class A First Preferred Shares, which is without par

value and issuable in series. Four series of Class A First Preferred Shares were outstanding as of December 14, 2007,
namely, 14,000,000 Non-Cumulative Redeemable Class A First Preferred Shares, Series M; 8,000,000
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Non-Cumulative Redeemable Class A First Preferred Shares, Series N; 17,000,000 Non-Cumulative Redeemable
Class A First Preferred Shares, Series O; and 10,000,000 shares of Non-Cumulative Redeemable Class A First
Preferred Shares, Series P.

The board of directors of TD is authorized, without shareholder approval, to divide the unissued preferred shares into
series and to fix the number of shares of each series and the rights, privileges, restrictions and conditions of such
series, provided that no rights, privileges, restrictions or conditions attached to a series confer on a series a priority in
respect of dividends or distribution of assets over any series of preferred shares then outstanding, and provided that
TD shall not, without the prior approval of the holders of the preferred shares, create or issue any
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shares ranking in priority to or pari passu with the preferred shares unless all cumulative dividends and any declared
and unpaid non-cumulative dividends have been paid or set apart for payment.

Priority. The preferred shares rank prior to the TD common shares and to any other shares of TD ranking junior to the
preferred shares with respect to the payment of dividends and the distribution of assets in the event of the liquidation,
dissolution or winding-up of TD. Each series of preferred shares ranks on a parity with every other series of preferred
shares.

Restriction. Under the terms of the Bank Act of Canada, the approval of the holders of the preferred shares is required
for the creation of any class of shares ranking prior to or on a parity with the preferred shares.

Voting. Except as required under the Bank Act of Canada, the holders of TD preferred shares are not entitled to vote
at any meeting of the shareholders of TD.

Amendment of Class Provisions. Approval of by-law amendments to the provisions of the preferred shares as a class
may be given in writing by the holders of all the outstanding preferred shares or by a resolution carried by an
affirmative vote of at least two-thirds of the votes cast at a meeting at which the holders of a majority of the
outstanding preferred shares are present or represented by proxy or, if no quorum is present at such meeting, at an
adjourned meeting at which the shareholders then present or represented by proxy may transact the business for which
the meeting was originally called.

Priority on Liquidation, Dissolution or Winding Up. In the event of the liquidation, dissolution or winding-up of TD,
before any amounts are paid to or any assets are distributed among the holders of the common shares or shares of any
other class of TD ranking junior to the preferred shares, the holder of a preferred share of a series shall be entitled to
receive to the extent provided for with respect to such preferred shares by the conditions attaching to such series:

(1) an amount equal to the amount paid up for the preferred share of such series; (2) such premium, if any, as has been
provided for with respect to the preferred shares of such series; and (3) all unpaid cumulative dividends, if any, on
such preferred shares and, in the case of non-cumulative preferred shares, all declared and unpaid non-cumulative
dividends. After payment to the holders of the preferred shares of the amounts so payable to them, they shall not be
entitled to share in any further distribution of the property or assets of TD. Each series of preferred shares ranks on a
parity with every other series of preferred shares.

Creation and Issue of Additional Preferred Shares. TD may not, without the prior approval of the holders of the
preferred shares, create or issue any shares ranking in priority to or on a parity with the preferred shares or any
additional series of preferred shares unless all cumulative dividends and any declared and unpaid non-cumulative
dividends shall have been paid or set apart for payment.

Dividends. Each series of preferred shares is entitled to receive a quarterly, non-cumulative preferential cash
dividend, as and when declared by the TD board of directors, payable on the last day of January, April, July and
October in each year calculated quarterly at a specified rate. If, within 30 days after the expiration of any fiscal year of
TD, the board of directors has not declared the dividends or any part of the dividends on such series of preferred
shares for such year, then the rights of the holders of such series of preferred shares to such dividend for such quarter
shall be extinguished. The amount of the quarterly dividend for each outstanding series of preferred shares is set forth
in the table below:

Amount of
Quarterly Dividend
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C$0.29375
C$0.28750
C$0.303125
C$0.327226

Table of Contents

63



Edgar Filing: Mueller Water Products, Inc. - Form 8-K
Table of Contents
Redemption. Each outstanding series of preferred shares is redeemable, with the prior approval of the Superintendent

of Financial Institutions of Canada, on and after the date specified in the table below, at TD s option and at specified
prices. The redemption price may be paid by either payment of cash or the issuance of TD common shares.

Earliest Redemption Date

Series M April 30, 2009
Series N April 30, 2009
Series O November 1, 2010
Series P November 1, 2012

Retirement of Preferred Shares. Subject to the prior approval of the Superintendent of Financial Institutions of
Canada and to the provisions described below governing restrictions on dividends and retirement of shares, TD may at
any time purchase any outstanding series of preferred shares for cancellation.

Conversion into Common Shares at TD s Option. On and after the date specified in the table below for the applicable
series of preferred shares, TD may, subject to the approval, if required, of the stock exchange upon which any shares
of TD are listed, convert all, or from time to time any part, of the outstanding shares of such series into the number of
whole, fully-paid and freely tradable TD common shares determined by dividing the then applicable redemption price
per share of such series, together with declared and unpaid dividends to the date fixed for conversion, by the greater of
(1) C$2.00 and (2) 95% of the weighted average trading price of such TD common shares on the Toronto Stock
Exchange for the 20 trading days ending on the last trading day ending on or before the fourth day prior to the date
fixed for conversion. Fractional TD common shares will not be issued on any conversion of such preferred shares, but
TD will make cash payments in lieu of fractional TD common shares. Notice of any conversion will be given by TD
not more than 60 days and not less than 40 days prior to the date fixed for conversion. If less than all of the
outstanding shares of such series of preferred shares are at any time to be converted, the shares to be converted will be
selected by lot or pro rata, disregarding fractions, or in such other manner as TD may determine.

First Conversion Date

Series M April 30, 2009
Series N April 30, 2009

Conversion into Common Shares at the Option of the Holder of Preferred Shares. Subject to the rights of TD
described below, on and after the date specified below for the applicable series of preferred shares, each share of such
series will be convertible at the option of the holder on the last business day of each of January, April, July and
October in each year on not more than 90 and not less than 65 days notice (which notice shall be irrevocable) into that
number of whole, fully-paid and freely tradable TD common shares determined in the manner described above.

First Conversion Date

Series M October 31, 2013
Series N January 31, 2014

TD, subject to the provisions of the Bank Act of Canada, including the requirement of the prior consent of the
Superintendent of Financial Institutions of Canada, and to the provisions described above governing restrictions on
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dividends and retirement of shares, as applicable, may by notice given not later than 40 days before the date fixed for
conversion to all holders who have been given a conversion notice either (1) redeem on the business day after the date
fixed for conversion all but not less than all of the shares of such series of preferred shares which are the subject of the
conversion notice; or (2) cause the holder of such shares of the series of preferred shares to sell on the business day
after the date fixed for conversion such series to another purchaser or purchasers in the event that a purchaser or
purchasers willing to purchase all but not less than all of such shares of the series of preferred shares is or are found.
Any such redemption or purchase shall be made by the payment of an amount in cash of C$25.00 per share, together
with declared and unpaid dividends to the date fixed for redemption or purchase. The shares of such series of preferred
shares to be so redeemed or purchased shall not be converted on the date set forth in the conversion notice.
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Limitations Affecting Holders of TD Common Shares

Under the Bank Act of Canada, TD cannot redeem or purchase any of its shares, including the common shares, unless
the consent of the Superintendent of Financial Institutions of Canada has been obtained. In addition, the Bank Act of
Canada prohibits a payment to purchase or redeem any shares or the declaration and payment of a dividend if there are
reasonable grounds for believing that TD is, or the payment would cause TD to be, in contravention of the capital
adequacy and liquidity regulations of the Bank Act of Canada or any capital or liquidity directions of the
Superintendent of Financial Institutions of Canada.

The Bank Act of Canada contains restrictions on the purchase or other acquisition, issue, transfer and voting of the
shares of TD. Under these restrictions, no person is permitted to acquire any shares of TD if the acquisition would
cause the person to have a significant interest in any class of shares of TD, unless the prior approval of the Minister of
Finance is obtained. In addition, TD is not permitted to record any transfer or issue of any shares of TD if the transfer
or issue would cause the person to have a significant interest in a class of shares, unless the prior approval of the
Minister of Finance is obtained. No person who has a significant interest in TD may exercise any voting rights
attached to the shares held by that person, unless the prior approval of the Minister of Finance for the acquisition of
the significant interest is obtained. For these purposes, a person has a significant interest in a class of shares of TD
where the aggregate of any shares of that class beneficially owned by that person, any entity controlled by that person
and by any person acting jointly or in concert with that person exceeds 10% of all of the outstanding shares of that
class of shares of TD. If a person contravenes any of these restrictions, the Minister of Finance may, by order, direct
that person to dispose of all or any portion of those shares.

In addition, under the Bank Act of Canada, the Minister of Finance may only approve the acquisition of up to 30% of
the shares of any class of non-voting shares and up to 20% of the shares of a class of voting shares, provided, in each
case, that the person acquiring those shares does not have direct or indirect influence over TD that, if exercised, would
result in that person having control in fact of TD. For these purposes, the shares beneficially owned by that person,
any entity controlled by that person and by any person acting jointly or in concert with that person with respect to TD
shares are aggregated. In addition, the Bank Act of Canada prohibits banks, including TD, from recording a transfer or
issuing shares of any class to the Government of Canada, or of any province thereof, to any foreign government or the
government of any state, province or other political subdivision of a foreign country or to any agent or agency of any
of the foregoing.

On June 23, 2003, the government of Canada placed a moratorium on mergers among Canada s largest financial
institutions, including TD and its peers, pending a further review of Canada s bank merger policy. The current Minister
of Finance has stated that a review of the government s bank merger policy is not currently a priority. However, the
Minister of Finance has also stated that if a panel appointed by the government to address Canada s competitiveness
elects to address bank mergers in its report (which is expected to be submitted by June 30, 2008), he would be willing
to review the matter.

The restrictions contained in the Bank Act of Canada and the Canadian government s policies may deter, delay or
prevent a future acquisition of a significant interest in TD and will prevent the acquisition of control of TD, including
transactions that could be perceived as advantageous to TD s shareholders.

Amendments to the Rights, Privileges, Restrictions and Conditions of TD s Share Capital

Under the Bank Act of Canada, the rights of holders of TD s shares can be changed by the board of directors of TD by

making, amending or repealing the by-laws of TD. The board of directors of TD must submit such a by-law, or
amendment to or repeal of a by-law, to the shareholders of TD in accordance with the procedures of the Bank Act of
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Canada and the TD by-laws, and the shareholders must approve the by-law, amendment to or repeal of the by-law by
special resolution to be effective. Under the Bank Act of Canada, a special resolution is a resolution passed by a
majority of not less than two-thirds of the votes cast by or on behalf of the shareholders who voted in respect of that
resolution or signed by all the shareholders entitled to vote on that resolution. In some circumstances, the Bank Act of
Canada mandates that holders of shares of a class or a series are entitled to vote separately as a class or series on a
proposal to amend the by-laws of TD.
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COMPARISON OF SHAREHOLDER RIGHTS
The rights of holders of Commerce common stock are governed principally by:
the laws of New Jersey, particularly the NJBCA;
Commerce s certificate of incorporation; and
Commerce s bylaws.

As a result of the merger, holders of Commerce common stock will receive TD common shares. The rights and
privileges of those shares will be governed principally by:

The Bank Act of Canada, which is TD s charter; and
TD s by-laws.

Although the rights and privileges of shareholders of a New Jersey corporation and the rights and privileges of
shareholders of a bank chartered under the Bank Act of Canada are, in many instances, comparable, there are material
differences. The following is a summary of the material differences among the rights of holders of Commerce
common stock as of the date of this document and the rights of holders of TD common shares as of the date of this
document. These differences arise principally from differences among the NJBCA and the Bank Act of Canada, and
among Commerce s articles of incorporation and bylaws and TD s charter and by-laws.

While TD and Commerce believe that this summary describes the material differences among the rights of holders of
Commerce common stock as of the date of this document and the rights of holders of TD common shares as of the
date of this document, it may not contain all of the information that is important to you. We urge you to read the
governing instruments of each company and the provisions of the NJBCA and the Bank Act of Canada, which are
relevant to a full understanding of the governing instruments, fully and in their entirety.

Authorized Capital Stock
Commerce

Commerce s certificate of incorporation authorizes the issuance of up to 500,000,000 shares of Commerce common
stock, $1.00 par value per share, of which 195,548,790 shares were outstanding as of December 14, 2007, and up to
10,000,000 shares of Commerce preferred stock, no par value per share, of which no shares are issued and
outstanding. Commerce preferred stock is issuable in series, each series having such rights and preferences as the
Commerce board of directors may fix and determine by resolution.

D

TD s charter and by-laws permit TD to issue common shares without nominal or par value and Class A First Preferred
Shares issuable in one or more series without nominal or par value. There is no limit on the number of TD common
shares or Class A First Preferred Shares that TD can issue. As of December 14, 2007, 719,425,306 TD common

shares and 49,000,000 Class A First Preferred Shares (Series M, N, O and P) were issued and outstanding, and no
other TD Class A First Preferred Shares were issued and outstanding.
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Voting Rights
Commerce
Each share of Commerce common stock is entitled to one vote per share on all matters submitted to shareholders.
Generally, corporate actions taken by vote of Commerce shareholders are authorized upon receiving the affirmative
vote of a majority of the votes cast by all Commerce shareholders entitled to vote on such action.

D

Under the Bank Act of Canada, if voting rights are attached to any share of a bank, the voting rights may confer only
one vote in respect of that share. The TD by-laws provide that holders of TD common shares are entitled to one
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vote per share on all matters to be voted on by holders of TD common shares, and unless otherwise required by the
Bank Act of Canada, matters to be voted on by holders of TD common shares shall be decided by a majority of the
votes cast on such matter. Except as required under the Bank Act of Canada, the holders of TD preferred shares are
not entitled to vote at any meeting of the shareholders of TD.

Number and Election of Directors
Commerce

The election of directors is determined by a plurality vote, as the nominees receiving the highest number of votes cast
by Commerce shareholders will be elected to Commerce s board of directors. Commerce s bylaws provide that the
number of directors must not be less than five nor more than twenty-five as may be established by the board of
directors by resolution. No reduction in the number of directors, however, may affect the terms of directors then in
office. Directors are elected by the shareholders at the annual shareholders meeting. Each director is elected for a term
of one year and until his successor is duly elected and qualified.

D

Under the Bank Act of Canada, the TD board must have at least seven members and TD may establish by by-law a
minimum and maximum number of directors. The Bank Act of Canada also requires that no more than two-thirds of
the directors may be affiliated with TD, as specified by the Bank Act of Canada, and no more than 15% of the
directors may be employees of TD or a subsidiary of TD, except that up to four of these employees may be directors if
they constitute not more than 50% of the directors. Under the Bank Act of Canada, a majority of the directors of TD
must be resident Canadians and, except in limited circumstances, directors may not transact business at a meeting of
directors or a committee of directors at which a majority of the directors present are not resident Canadians. The Bank
Act of Canada also requires the directors of a company to appoint from their members a chief executive officer who
must ordinarily be resident in Canada. Under the TD by-laws, the minimum number of directors is 12 and the
maximum number of directors is 22. The TD by-laws provide that the number of directors to be elected at any annual
meeting of shareholders of TD will be fixed by the TD board of directors before the meeting and all directors are
elected to one-year terms. Currently, the number of directors of TD is 17.

Quorum of the Board of Directors; Action by the Board of Directors
Commerce

Under New Jersey law, a majority of directors in office constitutes a quorum for the transaction of business unless the
certificate of incorporation or bylaws provide that a greater or lesser proportion constitutes a quorum, provided that in
no event shall less than one-third of the total number of directors constitute a quorum.

When a quorum is present, the acts of a majority of the directors present at a meeting are considered the valid acts of
the board of directors.

D

The Bank Act of Canada permits a bank to establish by by-law the quorum requirement for meetings of directors,
provided that such quorum may never be less than four directors. The TD by-laws provide that seven directors
constitute a quorum. In addition, under the Bank Act of Canada, the directors of a bank may not transact business at a
meeting of directors unless at least one director who is not affiliated with the bank is present and a majority of the
directors present are resident Canadians. The TD by-laws provide that at meetings of directors every matter shall be
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decided by a majority of the votes cast on the matter.
Filling Vacancies on the Board of Directors
Commerce

Under the Commerce bylaws, any vacancy on the board of directors shall be filled by a majority of the remaining
members of the board, even if less than a quorum. Each person so elected to the board to fill a vacancy
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shall be a director until his or her successor is elected by the shareholders who may make such election at the next
annual meeting of shareholders, or at any earlier special meeting of the shareholders duly called for that purpose.

D

Under the Bank Act of Canada, a quorum of directors may appoint one or more directors to fill a vacancy among the
directors and any director so appointed will hold office for the unexpired term of the director s predecessor in office,
provided that the directors may not appoint a person to fill a vacancy resulting from a change in the minimum or
maximum number of directors established by TD s by-laws or from a failure to elect the number or the minimum
number of directors required by TD s by-laws. Under TD s by-laws, the directors of TD may otherwise increase the
number of directors and appoint one or more additional directors who will hold office for a term expiring not later
than the close of the next annual meeting of shareholders. Under the Bank Act of Canada, the total number of
additional directors appointed by the directors may not exceed one-third of the number of directors elected at the
previous annual meeting of shareholders.

Removal of Directors
Commerce

The entire board of directors, or any individual director, may be removed from office without cause by the vote of the
shareholders entitled to cast at least a majority of the votes which all shareholders would be entitled to cast at any
annual election of such directors. New directors may be elected at the same meeting. The Commerce board of
directors, by unanimous consent, may remove or suspend a director, pending a final determination, for any proper
cause.

D

Under the Bank Act of Canada, the shareholders of TD may by resolution at a special meeting remove any director or
directors from office. This resolution must be passed by a vote of not less than a majority of the votes cast by
shareholders who voted in respect of the resolution.

Transactions with Directors and Officers
Commerce

Under New Jersey law, no contract or other transaction between a corporation and one of its directors, or between a
corporation and another corporation, firm or association in which one or more of its directors has a material interest,
shall be void or voidable solely by reason of such common directorship or interest or the interested director s presence
at a meeting where such contract or transaction is approved or the counting of the interested director s vote for such
approval if (1) the contract or transaction is fair and reasonable to the corporation at the time of its approval, (2) the
fact of the common directorship or interest is disclosed or known to the board and the board authorizes, approves, or
ratifies the contract or transaction by unanimous written consent, provided at least one director so consenting is
disinterested, or by affirmative vote of a majority of the disinterested directors, even though the disinterested directors
constitute less than a quorum or (3) the fact of the common directorship or interest is disclosed or known to the
shareholders, and they authorize, approve or ratify the contract or transaction.

D
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Under the Bank Act of Canada, no material contract between TD and one or more of its directors or officers or
between TD and another entity of which a director or officer of TD is a director or officer or in which one or more of
its directors or officers has a material interest, is void or voidable as a result solely of that relationship or solely
because that director is present at or is counted to determine the presence of a quorum at a meeting of directors or a
committee of directors that authorized the material contract if:

the director or officer disclosed the interest;

the contract was approved by the directors or shareholders; and
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the contract was reasonable and fair to TD at the time the contract was approved.

Under the Bank Act of Canada, all transactions between TD and its directors and senior officers must, except in
specified limited circumstances, be on terms and conditions at least as favorable to TD as market terms and
conditions. The Bank Act of Canada also contains additional restrictions on transactions between TD and its directors
and senior officers.

Exculpation of Liability
Commerce

Under New Jersey law, directors shall discharge their duties in good faith and with that degree of diligence, care and
skill which ordinarily prudent people would exercise under similar circumstances in like positions. In discharging
their duties, directors shall not be liable if, acting in good faith, they rely (1) upon the opinion of counsel for the
corporation, (2) upon written reports setting forth financial data concerning the corporation and prepared by an
independent public accountant or certified public accountant or firm of such accountants, (3) upon financial
statements, books of account or reports of the corporation represented to them to be correct by the president, the
officer of the corporation having charge of its books of account, or the person presiding at a meeting of the board or
(4) upon written reports of committees of the board.

D

Under the Bank Act of Canada, a bank may not, by contract, resolution or by-law, limit the liability of its directors for
breaches of their duty to act in accordance with the Bank Act of Canada. However, under the Bank Act of Canada,
directors and officers are not liable in respect of certain of their duties imposed under the Bank Act of Canada,
including their duty of care, if they relied in good faith on financial statements represented to the directors or officers
by an officer of the bank or in a written report of the bank s auditors to reflect fairly the financial condition of the bank
or on a report of a person whose profession lends credibility to a statement made by the professional.

Director and Officer Indemnification
Commerce

Under New Jersey law, any corporation may indemnify a director or officer against expenses and liabilities incurred in
connection with any proceeding involving the director or officer by reason of his or her status as a director or officer,
other than an action by or in the right of the corporation, if (1) the director or officer acted in good faith and in a
manner he or she reasonably believed to be in or not opposed to the best interests of the corporation and (2) with
respect to any criminal proceeding, the director or officer had no reasonable cause to believe that his or her conduct
was unlawful.

In addition, under New Jersey law, any corporation may indemnify an agent of the corporation against his or her
expenses in connection with any proceeding by or in the right of the corporation to procure a judgment in its favor
which involves the corporate agent by reason of the fact that he or she is or was an agent of the corporation if (1) the
director or officer acted in good faith and in a manner he or she reasonably believed to be in or not opposed to the best
interests of the corporation and (2) only to the extent that the director or officer is found not liable for his or her
conduct.
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Under the Commerce bylaws, Commerce shall indemnify its officers and directors to the fullest extent permissible
under the NJBCA, as amended from time to time. In any action by an indemnitee to enforce a right to indemnification
or by Commerce to recover advances made for the purpose of indemnification, the burden of proving that the
indemnitee is not entitled to be indemnified shall be on Commerce.

D

Under the Bank Act of Canada, except in respect of an action by or on behalf of the bank to procure a judgment in its
favor, a bank may indemnify a director or officer, a former director or officer or a person who acts or acted at
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the bank s request as a director or officer or similar capacity of another entity, and his or her heirs and legal
representatives, against all costs, charges and expenses, including an amount paid to settle an action or satisfy a
judgment, reasonably incurred by him or her because of any civil, criminal, administrative, investigative or other
proceeding in which he or she is involved because of that association, if: (1) that person acted honestly and in good
faith with a view to the best interests of, as the case may be, the bank or the other entity; and (2) in the case of a
criminal or administrative action or proceeding that is enforced by a monetary penalty, that person had reasonable
grounds for believing that his or her impugned conduct was lawful.

These individuals are entitled to an indemnity from the bank if the person was not judged by the courts or other
competent authority to have committed any fault or omitted to do anything that they ought to have done and fulfilled
the conditions set out in (1) and (2) above. Under TD s by-laws, TD has indemnified its directors and officers to the
full extent permitted by the Bank Act of Canada. A bank may, with the approval of a court, also indemnify that person
regarding an action by or on behalf of the bank or other entity to procure a judgment in its favor, to which the person
is made a party because of the association referred to above with the bank or other entity, if he or she fulfills the
conditions set out in (1) and (2) above.

Annual Meeting of Shareholders
Commerce

Under the Commerce bylaws, the regular annual meeting of the shareholders is held on the second Tuesday of April
of each year at which time the shareholders shall elect directors and transact such other business as may properly be
brought before the meeting. Any business which is a proper subject for shareholder action may be transacted at the
annual meeting, irrespective of whether the notice of said meeting contains any reference thereto, except as otherwise
provided by applicable statute or regulation.

Under New Jersey law, failure to hold the annual meeting at the designated time, or to elect a sufficient number of
directors, shall not affect otherwise valid corporate acts or work or result in a forfeiture or dissolution of the
corporation. The directors shall in such case cause the meeting to be held as soon as is convenient. If the meeting is
not held within 30 days of the date designated for such purpose, the Superior Court of New Jersey may, upon
application by any shareholder, order the meeting or an election to be held at such time and place as it determines in
the order.

D

Under the Bank Act of Canada, the directors of TD must call an annual meeting of shareholders not later than six
months after the end of TD s financial year. If for any reason an annual meeting is not called at the required time by the
directors, the Bank Act of Canada provides an alternative means by which shareholders holding not less than 5% of

the issued and outstanding TD shares that carry a right to vote may call the meeting. See also ~ Special Meetings of
Shareholders below. If for any reason it is impracticable to call a meeting or to conduct a meeting in the manner in
which it is otherwise to be called or as prescribed by TD s by-laws or the Bank Act of Canada, any director or
shareholder entitled to vote at that meeting may apply to a court for an order calling the meeting and setting forth the
manner to hold and conduct the meeting. The Bank Act of Canada also requires meetings of shareholders to be held in
Canada.

Special Meetings of Shareholders

Commerce
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Under the Commerce bylaws, special meetings of the shareholders may be called at any time by the president, the
board of directors or the shareholders entitled to cast at least one-third of the votes which all shareholders are entitled
to cast at the particular meeting. Upon a written request for such a meeting, the corporate secretary shall fix a date for
the meeting not more than 60 days after the receipt of the request and shall give notice thereof. If the corporate
secretary fails to do so, the person or persons making the request may do so.
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Under the Bank Act of Canada, special meetings of shareholders may be called at any time by the board of directors.
In addition, subject to certain provisions of the Bank Act of Canada, the holders of not less than 5% of the issued and
outstanding shares of TD that carry the right to vote at a meeting may request that the directors call a meeting of
shareholders for the purpose stated in the request. If the directors do not call a meeting within 21 days after receiving
the requisition, any shareholder who signed the requisition requesting the directors to call the meeting may call the
meeting.

Quorum of Shareholders
Commerce

Under the Commerce bylaws, a majority of the outstanding shares, represented in person or by proxy, at a
shareholders meeting duly called shall constitute a quorum, except as otherwise provided by law or by board
resolution. If, however, no such quorum is present, those present may adjourn the meeting to such time and place as
they may determine, but in the case of any meeting called for the election of directors, those who attend the second of
such adjourned meetings, although less than a quorum, shall nevertheless constitute a quorum for the purpose of
electing directors.

D

The Bank Act of Canada permits a bank to establish by by-law the quorum requirement for meetings of shareholders.
TD s by-laws provide that a quorum at any meeting of shareholders will be two persons present in person and each
entitled to vote at the meeting and representing either in their own right or by proxy at least 10% of the issued and
outstanding shares of TD that carry a right to vote.

Shareholder Nominations
Commerce

Nominations for directors may be made only by the Commerce board of directors, or by a shareholder that submits a
written nomination to the corporate secretary not later than (1) the latest date upon which shareholder proposals must
be submitted to the corporation for inclusion in Commerce s proxy statement relating to such meeting pursuant to
Rule 14a-8 under the Exchange Act or other applicable rules under the federal securities laws, or if no such rules
apply, at least 90 days prior to the date one year from the date of the immediately preceding annual meeting of
shareholders, and (2) with respect to an election to be held at a special meeting of shareholders, 30 days prior to the
printing of Commerce s proxy materials with respect to such meeting or if no such proxy materials are being
distributed to shareholders, at least the close of business on the fifth day following the date on which notice of such
meeting is first given to shareholders.

Each nomination is required to set forth: (1) the name and address of the shareholder making the nomination and the
person or persons nominated, (2) a representation that the shareholder is a holder of record of capital stock of
Commerce entitled to vote at such meeting and intends to appear in person or by proxy at the meeting to vote for the
person or persons nominated, (3) a description of all arrangements and understandings between the shareholder and
each nominee and any other person or persons pursuant to which the nomination was made by the shareholder,

(4) such other information regarding each nominee proposed by such shareholder as would be required to be included
in a proxy statement filed pursuant to the proxy rules of the SEC had the nominee been nominated by the Nominating
and Governance Committee of the Commerce board of directors and (5) the consent of each nominee to serve as a
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director of Commerce if so elected.
D

Under the Bank Act of Canada, nominations by shareholders for election of a director may be submitted to an annual
meeting provided that they are signed by holders of not less than 5% of the issued and outstanding shares that carry a
right to vote, or not less than 5% of the issued and outstanding shares of a class of shares entitled to vote at the
meeting.
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Shareholder Proposals
Commerce

Pursuant to the proxy rules promulgated under the Exchange Act, including Rule 14a-8, the deadline for providing
timely notice of any shareholder proposal for consideration at a regularly scheduled annual meeting of Commerce
shareholders shall be not less than 120 calendar days before the date of the company s proxy statement released to
shareholders in connection with the previous year s annual meeting. However, if the company did not hold an annual
meeting the previous year, or if the date of this year s annual meeting has been changed by more than 30 days from the
date of the previous year s meeting, then the deadline is a reasonable time before the company begins to print and send
its proxy materials. As to all such matters which Commerce does not have notice on or prior to such date,

discretionary authority shall be granted to the persons designated in Commerce s proxy to vote on such proposal.
Proposals submitted for a meeting of shareholders other than a regularly scheduled annual meeting must be submitted
by a reasonable time before the company begins to print and send its proxy materials.

D

Under the Bank Act of Canada, shareholder proposals may be submitted only at annual meetings of shareholders. A
shareholder entitled to vote at an annual meeting of shareholders may submit to TD notice of any matter that the
shareholder proposes to raise at the meeting, provided that the proposal is submitted to TD at least 90 days before the
anniversary date of the notice of meeting that was sent to shareholders in respect of TD s previous annual meeting of
shareholders. Shareholders may also requisition special meetings as described under ~ Special Meetings of
Shareholders above.

Shareholder Action Without a Meeting
Commerce
Unless Commerce s board of directors otherwise expressly directs:

any action which may be taken at a meeting of shareholders may be taken without a meeting if all shareholders
who would be entitled to vote at a meeting for such purpose execute a written consent approving such
action; or

any action which may be taken at a meeting of shareholders, other than the annual election of directors, may be
taken without a meeting, if a consent in writing to such action is signed by shareholders entitled to cast such a
percentage of the number of votes which all such shareholders are entitled to cast thereon as is required by law
for the taking of action at a meeting of the shareholders.

In no case may the percentage be less than the larger of two-thirds of the total number of votes which all Commerce
shareholders are entitled to cast upon such action or the minimum percentage of the vote required by law, if any, for
the proposed action. Action by less than unanimous consent will not become effective until after at least ten days
written notice of the action has been given to shareholders of record entitled to vote on the action. Action regarding a
plan of merger or plan of consolidation may not, however, be approved by written consent by less than unanimous
consent.

D
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Under the Bank Act of Canada, shareholder action may be taken without a meeting by written resolution signed by all
shareholders who would be entitled to vote on the matter at a meeting except with respect to a meeting called for the
purpose of (1) removing a director or the auditor of a bank or (2) electing or appointing a director or auditor of a bank
following the resignation, removal or expiration of the term of office of a director or auditor of the bank where, in
either case, the director or auditor has submitted a written statement giving the reasons for the resignation or why he
opposes the proposed revocation of his appointment or appointment of a successor. In the case of TD, as the Bank Act
of Canada prohibits any person from being a major shareholder, the voting shares are widely held and it would be
unlikely that the signatures of all shareholders could be obtained in respect of any resolution.

98

Table of Contents 81



Edgar Filing: Mueller Water Products, Inc. - Form 8-K

Table of Contents

Shareholder s Right to Examine Books and Records
Commerce

Under the Commerce bylaws, every shareholder has a right to examine, during the usual business hours and for any
proper purpose reasonably related to such person s interests as shareholder, the share register, books or records of
account, and records of the proceedings of the shareholders and board of directors, and make copies of extracts,
therefrom; provided, however, that the board of directors shall be entitled to exercise such specific rights as
Commerce may have under the law to keep confidential such records that contain business secrets, the disclosure of
which would be injurious to the best interests of Commerce or its shareholders.

D

Under the Bank Act of Canada, a bank is required to make available to its shareholders and creditors and their
personal representatives, specified books and records during usual business hours of the bank. These persons may take
extracts from these books and records free of charge or have copies made upon payment of a reasonable fee. If the
bank has distributed securities to the public, any other person may examine, take extracts from, or make copies of,
these books and records upon payment of a reasonable fee. The Bank Act of Canada also requires that specified books
and records be kept at a bank s head office (which head office is required to be in Canada) or elsewhere in Canada as
the directors think fit. A TD shareholder may also obtain a list of TD s shareholders by paying a reasonable fee and
submitting an affidavit certifying that the list will only be used for the purposes set out in the Bank Act of Canada.
Also, in the case of a bank such as TD, creditors and their personal representatives, and any other person, upon
payment of a reasonable fee and submitting an affidavit, may require the bank to furnish a list of shareholders. In
addition, directors of a bank are entitled to examine additional records, documents and instruments of the bank.

Presentation of Financial Statements

Commerce

Commerce prepares its financial statements that it files with the SEC in accordance with U.S. GAAP.

D

TD will furnish to U.S. holders of TD common shares annual reports containing audited consolidated financial
statements prepared in accordance with Canadian GAAP, with such changes as may be specified by the
Superintendent of Financial Institutions of Canada, with a report on the financial statements by TD s external auditors,
and quarterly reports containing unaudited interim condensed consolidated financial information prepared in
accordance with Canadian GAAP. These reports will, to the extent required by applicable law, include a reconciliation
of certain financial information contained in the reports to amounts determined in accordance with U.S. GAAP.
Amendments of Governing Instruments

Commerce

Amendment of Certificate of Incorporation. Generally, under the NJBCA, an amendment to Commerce s restated
certificate of incorporation requires the affirmative vote of a majority of the votes cast by the holders of shares entitled

to vote thereon. Commerce s restated certificate of incorporation, however, requires the affirmative vote of at least
eighty percent (80%) of the outstanding shares of capital stock of Commerce issued and outstanding and entitled to
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vote to amend or rescind the provisions providing for a supermajority vote for certain business combinations.

Amendment of Bylaws. The bylaws may be amended or repealed by a majority vote of all of the shares of stock of
Commerce issued and outstanding and entitled to vote at any annual or special shareholders meeting. Commerce s
board of directors may amend or repeal the bylaws by the affirmative vote of a majority of Commerce s board of
directors at any regular or special meeting of Commerce s board of directors.
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Under the Bank Act of Canada, any amendment to a bank s incorporating instrument requires approval by special
resolution. This resolution must be passed by a vote of not less than two-thirds of the votes cast by shareholders who
voted in respect of the resolution. Any amendment to a bank s incorporating instrument also requires the approval of
the Minister of Finance.

The TD board of directors may, by resolution, make, amend or repeal any by-laws that regulate the business or affairs
of TD. Any change to the by-laws made by the board of directors remains in effect until it is approved or rejected by
the shareholders by a majority of the votes cast at the next meeting of shareholders following the change. Certain
changes of a substantial nature to the TD by-laws must be approved by special resolution of the shareholders before
going into effect. This resolution must be passed by a vote of not less than two-thirds of the votes cast by shareholders
who voted in respect of the resolution. Certain changes entitle the holders of each class of shares (and each series of a
class, if the shares of that series are affected differently by the amendment from other shares of that class) to vote
separately as a class or series, with each share carrying the right to vote whether or not it otherwise carries the right to
vote. Substantial by-law changes requiring approval by special resolution include creating new classes of shares,
changing the designation or attributes of any class or series of shares, dividing any class of shares into series,
increasing or decreasing the number of directors (including the maximum or minimum number of directors), changing
the province in Canada where TD s head office is situated or changing the name of the bank. The Superintendent of
Financial Institutions of Canada must also approve any change in the name of the bank.

A shareholder entitled to vote at an annual meeting of shareholders of TD may make a proposal to make, amend or
repeal a by-law in accordance with the shareholder proposal requirements of the Bank Act of Canada.

Vote on Mergers, Consolidations and Sales of Assets
Commerce
According to Commerce s restated certificate of incorporation, unless approved by resolution of Commerce s board of
directors prior to the consummation of such transaction, any merger or consolidation of Commerce with or into any
other corporation or any sale, lease, exchange or other disposition of all or substantially all of the assets of Commerce
to or with any other corporation, person or other entity, will require the affirmative vote of the holders of at least
eighty percent (80%) of the outstanding shares of capital stock of Commerce issued and outstanding and entitled to
vote.
The NJBCA allows the directors of a New Jersey corporation to look at various factors in considering a proposal or
offer to acquire the corporation. Specifically, the NJBCA provides that a director of a New Jersey corporation, in
evaluating a proposal or offer to acquire the corporation, may consider any of the following:

the effects of any action on the corporation s shareholders;

the effects of the action on the corporation s employees, suppliers, creditors and customers;

the effects of the action on the community in which the corporation operates; and

the long-term as well as the short-term interests of the corporation and its shareholders, including the
possibility that these interests may best be served by the continued independence of the corporation.
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If, on the basis of the foregoing factors, the board of directors determines that any proposal or offer to acquire the
corporation is not in the best interest of the corporation, it may reject such proposal or offer, in which event the board
of directors will have no duty to facilitate, remove any barriers to, or refrain from impeding, such proposal or offer.

D

Under the Bank Act of Canada, TD may sell all or substantially all its assets to another financial institution
incorporated in Canada or to an authorized foreign bank in respect of its business in Canada, provided that the
purchaser assumes all or substantially all of the liabilities of the bank. The sale must also be approved by the
shareholders by special resolution passed by a vote of not less than two-thirds of the votes cast by shareholders who
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voted in respect of the resolution, with each share carrying the right to vote whether or not it otherwise carries the
right to vote. The holders of each class or series of shares which is affected differently by the merger from the shares
of any other class or series are entitled to vote separately as a class or series. The Minister of Finance must also
approve the sale of all or substantially all the assets of TD.

Under the Bank Act of Canada, certain other extraordinary corporate actions require authorization by special
resolution of the shareholders. Such a resolution must be passed by a vote of not less than two-thirds of the votes cast
by shareholders who voted in respect of the resolution. These extraordinary corporate actions include amalgamations
(other than an amalgamation between a bank and a wholly-owned subsidiary of that bank), continuances, amendments
to the letters patent of incorporation, liquidations and dissolutions. In certain of these extraordinary corporate actions,
each share carries the right to vote on the relevant resolution whether or not it otherwise carries the right to vote. In
addition, certain extraordinary corporate actions entitle the holders of each class of shares (and each series of a class,
if the shares of that series are affected differently by the action from other shares of that class) to vote separately as a
class or series on the relevant resolution.

Preemptive Rights

Commerce

Holders of Commerce common stock have no preemptive, subscription, redemption or conversion rights.

D

The Bank Act of Canada provides that shareholders may have preemptive rights if specifically provided in the bank s
by-laws. The TD by-laws do not provide for preemptive rights.

Dividends and Other Distributions
The following discussion of dividends and other distributions is subject to applicable regulatory requirements, which
in the case of TD are discussed under Description of TD Share Capital Limitations Affecting Holders of TD Common
Shares beginning on page 91.
Commerce
Holders of Commerce common stock are entitled to receive ratably dividends, if any, as may be declared by
Commerce s board of directors out of legally available funds, subject to any preferential dividend rights of outstanding
preferred stock. It is the present intention of Commerce s board of directors to pay quarterly cash dividends on
Commerce s common stock. However, the declaration and payment of future dividends will be subject to
determination and declaration by the board of directors, which will consider, among other things, the following:

the earnings;

the financial condition;

the regulatory requirements; and

the capital needs

of Commerce, Commerce Bank, N.A. and Commerce Bank/North.
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Subject to the preferences, limitations and relative rights as may be fixed for any series of Commerce preferred stock
that may be issued, holders of Commerce common stock are entitled to receive dividends, when, as and if declared by
the board of directors out of legally available funds.

Commerce is a legal entity separate and distinct from its banking and other subsidiaries. Under the NJBCA, a
corporation may not pay dividends or purchase, redeem or otherwise acquire its own shares if, after paying dividends
or acquiring its own stock:

the corporation would be unable to pay its debts as they become due in the usual course of its business; or
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its total assets would be less than its total liabilities plus the amount that would be needed to satisfy the
preferential dissolution rights of shareholders whose preferential rights are superior to those receiving the
distribution.

Contractual obligations may also limit Commerce s ability to declare or pay dividends.

Cash available for dividend distribution to the holders of Commerce s common stock and preferred stock must initially
come primarily from dividends paid to Commerce by Commerce Bank, N.A. and Commerce Bank/North.

Accordingly, restrictions on Commerce Bank, N.A. s and Commerce Bank/North s cash dividend payments directly
affect the payment of cash dividends by Commerce.

Commerce Bank, N.A., as a national bank, is subject to certain limitations on the amount of cash dividends that it can
pay without the prior approval of the OCC. The prior approval of the OCC is required if the total of all cash dividends
declared by a national bank in any calendar year will exceed the total of the bank s net income for that year combined
with the retained net income for the preceding two calendar years, less any required transfers to surplus or a fund for
the retirement of any preferred stock.

Commerce Bank/North, as a New Jersey State bank, is also subject to certain limitations on the amount of cash
dividends that it can pay. No dividends may be paid by Commerce Bank/North unless, following the payment of the
dividend, the capital stock of Commerce Bank/North is unimpaired and either:

Commerce Bank/North will have a surplus of not less than 50% of its capital stock; or
the payment of the dividend will not reduce the surplus of Commerce Bank/North.

In addition, the OCC and the Federal Deposit Insurance Corporation have authority to prohibit banks from engaging
in what in their opinion constitutes an unsafe or unsound practice in conducting their businesses. The payment of cash
dividends could, depending upon the financial condition of the bank involved, be considered an unsafe or unsound
practice.

D

Under the Bank Act of Canada, TD is prohibited from declaring dividends on its preferred or common shares if there
are reasonable grounds for believing that TD is, or the payment would cause TD to be, in contravention of the capital
adequacy and liquidity regulations of the Bank Act of Canada or any capital or liquidity directions of the
Superintendent of Financial Institutions of Canada.

TD is also restricted from paying dividends on its preferred or common shares in the event that either of its
subsidiaries that have issued capital trust securities fails to pay semi-annual distributions in full to holders of their
capital trust securities. In addition, the ability to pay dividends on TD s common shares without the approval of the
holders of the outstanding preferred shares is restricted unless all dividends on the preferred shares have been declared
and paid or set apart for payment. Currently, these limitations do not restrict the payment of dividends on preferred or
common shares.

Appraisal and Dissent Rights

Commerce
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Under New Jersey law, shareholders have the right to dissent from any plan of merger or consolidation to which the
corporation is a party, and to demand payment for the fair value of their shares. However, unless the certificate of
incorporation otherwise provides, New Jersey law provides that shareholders do not have a right to dissent from any
plan of merger or consolidation with respect to shares (1) of a class or series which is listed on a national securities
exchange or is held of record by not less than 1,000 holders or (2) for which, pursuant to the plan of merger or
consolidation, such shareholder will receive (a) cash, (b) shares, obligations or other securities which, upon
consummation of the merger or consolidation, will either be listed on a national securities exchange or held of record
by not less than 1,000 holders or (c) cash and such securities.

In addition, New Jersey law provides that, unless the certificate of incorporation provides otherwise, shareholders of a
surviving corporation do not have the right to dissent from a plan of merger if the merger
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did not require for its approval the vote of such shareholders. Unless a corporation s certificate of incorporation
provides otherwise, New Jersey law provides that shareholders do not have a right to dissent from any sale, lease,
exchange or other disposition of all or substantially all of the assets of a corporation (1) with respect to shares of a
class or series which is listed on a national securities exchange or is held of record by not less than 1,000 holders,

(2) from a transaction pursuant to a plan of dissolution of the corporation which provides for distribution of
substantially all of its net assets to shareholders in accordance with their respective interests within one year after the
date of such transaction, where such transaction is wholly for (a) cash, (b) shares, obligations or other securities
which, upon consummation of the plan of dissolution, will either be listed on a national securities exchange or held of
record by not less than 1,000 holders or (c) cash and such securities or (3) from a sale pursuant to an order of a court
having jurisdiction.

D

The only circumstance under which the Bank Act of Canada extends appraisal or dissent rights to shareholders is in
respect of a compulsory acquisition of shares following a takeover bid through which an acquiror has acquired not less
than 90% of the shares of the class that were the subject of the bid or as part of a going-private or squeeze-out
transaction. Due to the ownership restrictions applicable to TD under the Bank Act of Canada, the shares of TD may
not be the subject of a takeover bid, going private or squeeze-out transaction. See Description of TD Share Capital
Limitations Affecting Holders of TD Common Shares beginning on page 91.

Stock Repurchases

The following discussion of stock repurchases is subject to applicable regulatory requirements, which in the case of
TD are discussed under Description of TD Share Capital Limitations Affecting Holders of TD Common Shares
beginning on page 91.

Commerce

Under the Commerce bylaws, the board of directors may authorize Commerce to become party to agreements with
shareholders and others relating to the transfer, repurchase and issuance of shares of stock of the corporation, provided
that such agreement must be filed with the corporation and all share certificates affected thereby shall have clearly
imprinted thereon a legend containing such agreement or referring thereto.

D

Under the Bank Act of Canada, TD may, with the prior consent of the Superintendent of Financial Institutions of
Canada, redeem or purchase its shares for cancellation unless there are reasonable grounds for believing that TD is, or
the redemption or purchase would cause TD to be, in contravention of any regulation made under the Bank Act of
Canada regarding the maintenance by banks of adequate capital and adequate and appropriate forms of liquidity, or
any direction to TD made by the Superintendent of Financial Institutions of Canada under subsection 485(3) of the
Bank Act of Canada regarding its capital or liquidity. No direction of the Superintendent of Financial Institutions of
Canada has been made to date.

Derivative Actions
Commerce

Under New Jersey law, before a derivative suit may be maintained by a shareholder, it must be demonstrated that
either a demand was made on the corporation to bring the suit or that such a demand would have been futile. Directors
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that successfully defend a shareholder s derivative suit are entitled to reasonable indemnification by the corporation.
D

Under the Bank Act of Canada, certain persons, including a shareholder, may apply to the applicable court for leave to
bring an action under the Bank Act of Canada in the name of and on behalf of a bank or any subsidiary, or to
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intervene in an existing action under the Bank Act of Canada to which the bank or a subsidiary is a party, for the
purpose of prosecuting, defending or discontinuing the action on behalf of the bank or the subsidiary. Under the Bank
Act of Canada, no action may be brought and no intervention in an action may be made unless the court is satisfied
that:

the person has given reasonable notice to the directors of the bank or its subsidiary of the person s intention to
apply to the court if the directors of the bank or its subsidiary do not bring, diligently prosecute, defend or
discontinue the action;

the person is acting in good faith; and

it appears to be in the interests of the bank or its subsidiary that the action be brought, prosecuted, defended or
discontinued.

Under the Bank Act of Canada, the court in a derivative action may make any order it thinks fit, except that the court
may not make any order in relation to any matter that would require the approval of the Minister of Finance or the
Superintendent of Financial Institutions of Canada under the Bank Act of Canada. Additionally, under the Bank Act of
Canada a court may order a bank or its subsidiary to pay reasonable legal fees incurred by the person in connection
with the action.

Anti-Takeover and Ownership Provisions
Commerce

Banking Regulations. The Change in Bank Control Act prohibits a person or group of persons from acquiring control
of a bank holding company unless (i) the acquisition is subject to approval by the Board of Governors of the Federal
Reserve Board under the BHC Act or (ii) the Federal Reserve Board has been given 60 days prior written notice of the
proposed acquisition and within that time period the Federal Reserve Board has not issued a notice (a) disapproving

the proposed acquisition or (b) extending for up to another 30 days the period during which such a disapproval may be
issued. In addition, the Federal Reserve Board may extend the period for two additional periods not to exceed 45 days
each in certain circumstances.

An acquisition may be made prior to the expiration of the disapproval period if the Federal Reserve Board issues
written notice of its intent not to disapprove the action. Under a rebuttable presumption established by the Federal
Reserve Board, the acquisition of more than ten percent of a class of voting stock of a bank holding company with a
class of securities registered under Section 12 of the Exchange Act, such as Commerce, would, under the
circumstances set forth in the presumption, constitute the acquisition of control.

In addition, any person or entity would be required to obtain the approval of the Federal Reserve Board under the
BHC Act before acquiring 25 percent, five percent in the case of an acquirer that is a bank holding company, or more
of the outstanding shares of Commerce common stock, or otherwise obtaining control over Commerce. Under the

BHC Act, control generally means:

the ownership, control or power to vote 25 percent or more of any class of voting securities of the bank holding
company;

the ability to control in any manner the election of a majority of the bank holding company s directors; or
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the ability, directly or indirectly, to exercise a controlling influence over the management and policies of the
bank holding company, as determined by the Board of Governors of the Federal Reserve System.

New Jersey Corporate Law. The NJBCA restricts the transactions that a publicly held corporation organized under

the laws of New Jersey with its principal executive offices or significant operations located in New Jersey, referred to

as a resident domestic corporation, can engage. For example, the NJBCA provides that no resident domestic

corporation may engage in a business combination, as defined in the NJBCA, with an interested shareholder of the
corporation for a period of five years following the interested shareholder s stock acquisition, unless the business
combination is approved by the board of directors of the corporation prior to the interested shareholder s stock
acquisition. An interested shareholder is a beneficial owner of ten percent or more of the voting power of a

corporation.

In addition, the NJBCA provides that no resident domestic corporation may engage, at any time, in any business
combination, with any interested shareholders of the corporation other than:

a business combination approved by the board of directors of such corporation prior to the interested
shareholder s stock acquisition;
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a business combination approved by the affirmative vote of the holders of two-thirds of the voting stock not
beneficially owned by that interested shareholder at a meeting called for such purpose; or

a business combination in which the interested shareholder pays a formula price designed to ensure that all
other shareholders receive at least the highest price per share paid by that interested shareholder.

Commerce cannot opt out of the foregoing provisions of the NJBCA.
D
Rules and policies of certain Canadian securities regulatory authorities, including Rule 61-501 of the Ontario
Securities Commission and Regulation Q-27 of the Autorité des marchés financiers of Québec, contain requirements
in connection with related party transactions. A related party transaction means, generally, any transaction by which
an issuer directly or indirectly:

acquires, sells, leases or transfers an asset;

acquires the related party;

acquires or issues treasury securities;

amends the terms of a security if the security is owned by the related party;

assumes or becomes subject to a liability;

borrows money or lends money;

releases, cancels or forgives a debt;

materially amends the terms of an outstanding debt; or

provides a guarantee or collateral security for a debt;
from or to or of, as the case may be, a related party by any means in any one or any combination of transactions.

Related Party is defined in Rule 61-501 and Regulation Q-27 and includes directors, senior officers and holders of

more than 10% of the voting rights attached to all outstanding voting securities of the issuer or holders of a sufficient
number of any securities of the issuer to materially affect control of the issuer.

Rule 61-501 and Regulation Q-27 require, subject to certain exceptions:

more detailed disclosure in the proxy material sent to security holders in connection with a related party
transaction;

the preparation of a formal valuation of: (1) non-cash assets involved in a related party transaction (under

Rule 61-501); and (2) the subject matter of the related party transaction and any non-cash consideration offered
for the subject matter (under Regulation Q-27); and
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inclusion of a summary of the valuation in the proxy material.
Rule 61-501 and Regulation Q-27 also require, subject to certain exceptions, that an issuer not engage in a related
party transaction unless the shareholders of the issuer, other than the related parties, approve the transaction by a
simple majority of the votes cast.
The Bank Act of Canada also contains restrictions on the purchase or other acquisition, issue, transfer and voting of
TD shares. See Description of TD Share Capital Limitations Affecting Holders of TD Common Shares beginning on
page 91.
Shareholder Rights Plans
Commerce
Commerce does not have, and does not currently anticipate adopting, a shareholder rights plan.
D

TD does not have, and does not currently anticipate adopting, a shareholder rights plan.
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PROPOSAL NO. 2: ADJOURNMENT OF THE SPECIAL MEETING

In the event that there are not sufficient votes to constitute a quorum or approve the plan of merger at the time of the
special meeting, the proposal to approve the plan of merger could not be approved unless the special meeting was
adjourned or postponed to a later date in order to permit further solicitation of proxies. In order to allow proxies that
have been received by Commerce at the time of the special meeting to be voted for adjournment or postponement, you
are being asked to consider a proposal to approve the adjournment or postponement of the special meeting, if
necessary or appropriate, including to permit further solicitation of proxies if necessary to obtain additional votes in
favor of approval of the plan of merger.

The board of directors of Commerce unanimously recommends that Commerce shareholders vote FOR the
proposal to approve the adjournment or postponement of the Commerce special meeting, if necessary or
appropriate, including to permit further solicitation of proxies if necessary to obtain additional votes in favor of
approval of the plan of merger.
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TD MARKET ACTIVITIES INVOLVING TD COMMON SHARES

Since the announcement of the merger, TD and certain of its affiliates have engaged, and intend to continue to engage
throughout the proxy solicitation period, in various dealing, brokerage, asset management, insurance and related
activities involving TD common shares outside the United States (and, to a limited extent, within the United States).
Among other things, TD or one or more of its affiliates intends to effect transactions in TD common shares and
derivative securities related to TD common shares on the Toronto Stock Exchange and other non-U.S. exchanges, for
its own account, in order to provide liquidity to the market and to facilitate customer transactions, and to readjust TD s
ownership position in TD common shares as appropriate following such transactions. TD also intends to engage in
trades in TD common shares for its own account and the accounts of its customers (and, to the extent described below,
its employees and directors) for the purpose of hedging their positions established in connection with the trading of
certain derivatives relating to TD common shares, hedging TD s position in respect of market making obligations
related to certain exchange traded funds, adjusting TD s proprietary index-related portfolios in response to changes in
the applicable indices, effecting brokerage transactions in TD common shares for its customers, and effecting delivery
of TD common shares as required pursuant to certain of TD s benefit or compensation plans for employees and
directors. Further, certain of TD s asset management and insurance affiliates may buy and sell TD common shares, or
funds or indices including TD common shares, outside the United States (and, in the case of certain asset management
activities, within the United States) as part of their ordinary investment management activities on behalf of their
customers and ordinary insurance activities relating to obligations to customers. These activities occur outside the
United States and, in the case of unsolicited brokerage transactions (including in the context of asset management
activities) and certain trades in broad-based indices that include TD common shares, in the United States and the
transactions in TD common shares and derivative securities are effected on the Toronto Stock Exchange, the Montréal
Exchange and, in limited circumstances, the New York Stock Exchange. The foregoing activities could have the effect
of preventing or retarding a decline in the market price of TD common shares. TD has sought and received from the
SEC certain exemptive relief from Regulation M under the Exchange Act in order to permit TD and certain of its
affiliates to engage in the foregoing activities during the proxy solicitation period.

EXPERTS

The consolidated financial statements of Commerce as of December 31, 2006 and 2005, and for each of the years in
the three-year period ended December 31, 2006, and Commerce s management s assessment of the effectiveness of
internal control over financial reporting as of December 31, 2006, have been incorporated by reference into this proxy
statement/prospectus from Commerce s annual report on Form 10-K for the year ended December 31, 2006 and have
been audited by Ernst & Young LLP, an independent registered public accounting firm, as set forth in their reports
thereon. Such consolidated financial statements and management s assessment have been incorporated by reference in
reliance on their reports given on their authority as experts in accounting and auditing.

The consolidated financial statements of TD as at October 31, 2007 and 2006 and for the years then ended and the
effectiveness of internal control over financial reporting of TD as of October 31, 2007, incorporated by reference into
this proxy statement/prospectus from TD s annual report on Form 40-F for the year ended October 31, 2007, have been
audited by Ernst & Young LLP, an independent registered public accounting firm, as set forth in their reports thereon.
Such consolidated financial statements have been incorporated herein by reference in reliance upon such reports given
on the authority of such firm as experts in accounting and auditing.

The consolidated financial statements of TD for the year ended October 31, 2005, have been incorporated by reference

into this proxy statement/prospectus from TD s annual report on Form 40-F for the year ended October 31, 2007 and
have been audited by Ernst & Young LLP and PricewaterhouseCoopers LLP, independent registered public
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accounting firms, as set forth in their report thereon. Such consolidated financial statements have been incorporated
herein by reference in reliance upon such report given on the authority of such firms as experts in accounting and
auditing.
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LEGAL MATTERS

The legality of the TD common shares offered by this proxy statement/prospectus will be passed upon for TD by
Osler, Hoskin & Harcourt LLP, 100 King Street West, 1 First Canadian Place, Suite 6100, P.O. Box 50, Toronto,
Ontario M5X 1B8, Canadian counsel to TD. Simpson Thacher & Bartlett LLP, 425 Lexington Avenue, New York,
NY 10017, U.S. counsel to TD, has issued an opinion concerning certain United States federal income tax
consequences, and Osler, Hoskin & Harcourt LLP, Canadian counsel to TD, has issued an opinion concerning certain
Canadian income tax consequences of the merger.

OTHER MATTERS

As of the date of this proxy statement/prospectus, the Commerce board of directors knows of no matters that will be
presented for consideration at the special meeting other than as described in this proxy statement/prospectus. If any
other matters properly come before Commerce s shareholders at the Commerce special meeting, or any adjournment or
postponement of the meeting, and are voted upon, the enclosed proxy will be deemed to confer discretionary authority
on the individuals that it names as proxies to vote the shares represented by the proxy as to any of these matters. The
individuals named as proxies intend to vote in accordance with the recommendation of the Commerce board of
directors.

SHAREHOLDER PROPOSALS

If the merger is completed before Commerce is required to hold its annual meeting, there will be no Commerce annual
meeting of shareholders in 2008 or thereafter. If the merger is not completed, set forth below is information relevant to
a regularly scheduled 2008 annual meeting of Commerce shareholders.

Pursuant to the proxy rules promulgated under the Exchange Act, Commerce shareholders are notified that the

deadline for providing Commerce timely notice of any shareholder proposal to be submitted outside of the Rule 14a-8
process for consideration at Commerce s annual meeting to be held in 2008 will be February 27, 2008. As to all such
matters which Commerce does not have notice on or prior to February 27, 2008, discretionary authority shall be
granted to the persons designated in Commerce s proxy related to the 2008 annual meeting to vote on such proposal. A
shareholder proposal for the 2008 annual meeting should have been submitted to Commerce at its headquarters

located at the Commerce Atrium, 1701 Route 70 East, Cherry Hill, NJ 08034-5400, Attention: C. Edward Jordan, Jr.,
on or prior to December 14, 2007, to receive consideration for inclusion in Commerce s proxy materials relating to the
2008 annual meeting. Any such proposal must also comply with the proxy rules under the Exchange Act, including
Rule 14a-8.

The deadline for a TD shareholder to submit a proposal for inclusion in the management proxy material for the 2008
annual meeting of TD was November 26, 2007. All proposals should have been sent to the Corporate Secretary of TD
at P.O. Box 1, Toronto Dominion Centre, Toronto, Ontario M5K 1A2, Canada.

WHERE YOU CAN FIND MORE INFORMATION

Commerce files reports, proxy statements and other information with the SEC as required under the Exchange Act.
TDis a foreign private issuer and, under the rules adopted under the Exchange Act, is exempt from certain of the
requirements of that Act, including the proxy and information provisions of Section 14 of the Exchange Act and the
reporting and liability provisions applicable to officers, directors and significant shareholders under Section 16 of the
Exchange Act.
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You may read and copy any reports, statements or other information filed by TD or Commerce at the SEC s Public
Reference Room at 100 F Street, N.E., Washington, D.C. 20549. Please call the SEC at 1-800-SEC-0330 for further
information on the operation of the Public Reference Room. You can also inspect reports, proxy statements and other
information about TD and Commerce at the offices of the New York Stock Exchange, 20 Broad Street, New York,
New York 10005.
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You may also obtain copies of this information by mail from the Public Reference Section of the SEC, 100 F Street,
N.E., Washington, D.C. 20549, at prescribed rates, or from commercial document retrieval services.

The SEC maintains a website that contains reports, proxy statements and other information, including those filed by
TD and Commerce, at http://www.sec.gov. You may also access the SEC filings and obtain other information about
TD and Commerce through the websites maintained by TD and Commerce at http://www.td.com and
http://www.commerceonline.com, respectively. The information contained in those websites is not incorporated by
reference in, or in any way part of, this proxy statement/prospectus.

TD files reports, statements and other information with the Canadian provincial and territorial securities
administrators. TD filings are also electronically available to the public from the Canadian System for Electronic
Document Analysis and Retrieval, the Canadian equivalent of the SEC s EDGAR system, at http.//www.sedar.com.

After the merger, TD will furnish to you the same periodic reports that it currently furnishes to TD shareholders in the
same manner, including audited annual consolidated financial statements and unaudited quarterly consolidated
financial statements, unless you notify TD or your bank, broker or other nominee, as the case may be, of your desire
not to receive these reports, as well as proxy statements and related materials for annual and special meetings of
shareholders. In addition, you will be able to request TD s Form 40-F.

TD has filed a registration statement on Form F-4 to register with the SEC the TD common shares to be issued in the
merger. This document is a part of that registration statement and constitutes the prospectus of TD in addition to being
a proxy statement for the Commerce shareholders.

As allowed by SEC rules, this proxy statement/prospectus does not contain all the information you can find in the
registration statement on Form F-4 filed by TD and the exhibits to the registration statement. In addition, the SEC
allows us to incorporate by reference information into this proxy statement/prospectus, which means that we can
disclose important information to you by referring you to other documents filed separately with the SEC. The
information incorporated by reference is deemed to be part of this proxy statement/prospectus, except for any
information superseded by information included directly in this proxy statement/prospectus. This proxy
statement/prospectus incorporates by reference the documents set forth below that TD and Commerce have previously
filed with the SEC. These documents contain important information about the companies and their financial condition.

TD FILINGS WITH THE SEC

(File No. 001-14446) PERIOD AND/OR FILING DATE

Annual Report on Form 40-F Year ended October 31, 2007, as filed November 29,
2007

Report of Foreign Issuer on Form 6-K Filed November 1, 2007, November 9, 2007 and

November 29, 2007 (2 filings)

COMMERCE FILINGS WITH THE SEC

(File No. 1-12069) PERIOD AND/OR FILING DATE
Annual Report on Form 10-K Year ended December 31, 2006, as filed March 16, 2007
Quarterly Reports on Form 10-Q For the quarter ended September 30, 2007, as filed

November 8, 2007, for the quarter ended June 30, 2007,
as filed August 8, 2007 and for the quarter ended March
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31, 2007, as filed May 9, 2007

Current Reports on Form 8-K Filed February 5, 2007, March 16, 2007, March 23,
2007, June 11, 2007, June 29, 2007, October 2, 2007
and October 9, 2007

All documents filed by TD and Commerce under Sections 13(a), 13(c), 14 or 15(d) of the Exchange Act from the date
of this proxy statement/prospectus to the date of the Commerce special meeting will also be deemed to be
incorporated into this proxy statement/prospectus by reference. To the extent that any information contained in any
such Current Report on Form 8-K, or any exhibit thereto, was furnished to, rather than filed with, the SEC, such
information or exhibit is specifically not incorporated by reference into this proxy/statement prospectus.

109

Table of Contents 102



Edgar Filing: Mueller Water Products, Inc. - Form 8-K

Table of Contents

In addition, the description of TD common shares contained in TD s registration statements under Section 12 of the
Exchange Act is incorporated by reference.

You may also obtain copies of any document incorporated in this proxy statement/prospectus, without charge, by
requesting them in writing or by telephone from the appropriate company at the following addresses:

Commerce Bancorp, Inc. TD Bank Financial Group
Commerce Atrium Investor Relations
1701 Route 70 East 66 Wellington Street West
Cherry Hill, NJ 08034-5400 Toronto, Ontario, Canada M5K 1A2
Attn: C. Edward Jordan, Jr. (416) 308-9030

Executive Vice President
(856) 751-9000

If you would like to request documents, please do so by January 30, 2008 to receive them before the special
meeting. If you request any incorporated documents from us, we will mail them to you by first class mail, or another
equally prompt means, within one business day after we receive your request.

Neither TD nor Commerce has authorized anyone to give any information or make any representation about the
merger that is different from, or in addition to, that contained in this proxy statement/prospectus or in any of the
materials that are incorporated by reference in this proxy statement/prospectus. Therefore, if anyone does give you
information of this sort, you should not rely on it. If you are in a jurisdiction where offers to exchange or sell, or
solicitations of offers to exchange or purchase, the securities offered by this proxy statement/prospectus are unlawful,
or if you are a person to whom it is unlawful to make these types of offers, then the offer presented in this proxy
statement/prospectus does not extend to you. The information contained in this proxy statement/prospectus speaks
only as of the date of this document unless the information specifically indicates that another date applies.
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AGREEMENT AND PLAN OF MERGER
BY AND AMONG
THE TORONTO-DOMINION BANK
CARDINAL MERGER CO.
AND
COMMERCE BANCORP, INC.
DATED AS OF OCTOBER 2, 2007
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AGREEMENT AND PLAN OF MERGER

This AGREEMENT AND PLAN OF MERGER, dated as of October 2, 2007 (as amended, supplemented or otherwise
modified from time to time, this _Agreement ), is entered into by and among The Toronto-Dominion Bank, a Canadian
chartered bank (_Parent ), Cardinal Merger Co., a New Jersey corporation and an indirect wholly-owned subsidiary of
Parent (_Merger Sub ) and Commerce Bancorp, Inc., a New Jersey corporation (the Company ).

WHEREAS, the parties intend that Merger Sub be merged with and into the Company, with the Company surviving
the merger on the terms and subject to the conditions set forth in this Agreement (the _Merger ); and

WHEREAS, the board of directors of the Company has unanimously (i) determined that this Agreement and the
Merger and related transactions contemplated hereby are in the best interests of the Company and its shareholders and
declared the Merger and the other transactions contemplated hereby to be advisable, (ii) approved this Agreement, the
Merger and the other transactions contemplated hereby and (iii) agreed to submit this Agreement for approval by the
Company s shareholders at the Company Shareholders Meeting and to recommend that the shareholders of the
Company approve this Agreement at the Company Shareholders Meeting.

NOW, THEREFORE, in consideration of the mutual covenants, representations, warranties and agreements contained
herein, and intending to be legally bound hereby, the parties agree as follows:

ARTICLE I
THE MERGER

1.1. The Merger. Subject to the terms and conditions of this Agreement, in accordance with the New Jersey Business
Corporation Act (the _NJBCA ), at the Effective Time, Merger Sub shall merge with and into the Company, whereupon
the separate corporate existence of Merger Sub shall cease. The Company shall be the surviving corporation

(hereinafter sometimes referred to as the _Surviving Company ) in the Merger, and shall continue its corporate existence
under the Laws of the State of New Jersey.

1.2. Effective Time. On the Closing Date, the Company and Merger Sub shall cause the Merger to be consummated

by executing, delivering and filing a certificate of merger (the _Certificate of Merger ) with the New Jersey Department
of the Treasury, Division of Commercial Recording in accordance with the relevant provisions of the NJBCA and

other applicable New Jersey Law and shall make such other filings or recordings required under the NJBCA in
connection with the Merger. The Merger shall become effective at such time as the Certificate of Merger is duly filed
with the New Jersey Department of the Treasury, Division of Commercial Recording, or at such later date or time as
may be agreed by Parent and the Company in writing and specified in the Certificate of Merger in accordance with the
NJBCA (such time as the Merger becomes effective is referred to herein as the _Effective Time ).

1.3. Effects of the Merger. At and after the Effective Time, the Merger shall have the effects set forth in the NJBCA.

1.4. Closing of the Merger. Subject to the terms and conditions of this Agreement, the closing of the Merger (the
Closing ) will take place at 10:00 a.m. Eastern time on (i) the date that is the third Business Day after the satisfaction
or waiver (subject to applicable Law) of the conditions set forth in Article VIII hereof, other than conditions which by
their terms are to be satisfied at Closing, or (ii) such other date or time as the parties may mutually agree (the date on
which the Closing occurs, the _Closing Date ). The Closing shall be held at the offices of Simpson Thacher & Bartlett
LLP, 425 Lexington Avenue, New York, New York 10017, unless another place is agreed upon by the parties. For
purposes of this Agreement, a _Business Day shall mean any day that is not a Saturday, a Sunday or other day on
which banking organizations in New York, New York, U.S.A. or Toronto, Ontario, Canada are required or authorized
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1.5. Certificate of Incorporation. The certificate of incorporation, as amended, of the Company, as in effect as of
immediately prior to the Effective Time, shall be amended and restated as of the Effective Time so as to read in its
entirety in the form of the certificate of incorporation of Merger Sub as in effect immediately prior to the
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Effective Time, and as so amended and restated shall be the certificate of incorporation of the Surviving Company
following the Merger until thereafter amended in accordance with the provisions thereof and of applicable Law.

1.6. Bylaws. The bylaws of the Company, as in effect as of immediately prior to the Effective Time, shall be
amended and restated as of the Effective Time so as to read in their entirety in the form of the bylaws of Merger Sub
as in effect immediately prior to the Effective Time, and as so amended and restated shall be the bylaws of the
Surviving Company until thereafter amended in accordance with the provisions thereof, the certificate of
incorporation of the Surviving Company and of applicable Law.

1.7. Board of Directors. The directors of Merger Sub immediately prior to the Effective Time shall be the directors
of the Surviving Company as of the Effective Time, each to hold office in accordance with the certificate of
incorporation and bylaws of the Surviving Company as amended as of the Effective Time, until their respective
successors are duly elected or appointed (as the case may be) and qualified, or their earlier death, resignation or
removal.

1.8. Officers. The officers of Merger Sub immediately prior to the Effective Time shall be the officers of the
Surviving Company as of the Effective Time, each to hold office in accordance with the certificate of incorporation
and bylaws of the Surviving Company as amended as of the Effective Time, until their respective successors are duly
appointed, or their earlier death, resignation or removal.

ARTICLE II
CONSIDERATION; EXCHANGE PROCEDURES

2.1. Effect on Company Common Stock. At the Effective Time, by virtue of the Merger and without any action on the
part of the holder of any shares of common stock, par value $1.00 per share, of the Company (the _Company Common
Stock ):

(a) All shares of Company Common Stock that are (i) owned directly by the Company as treasury stock, (ii) owned
directly by Parent or (iii) owned directly by Merger Sub or any entity of which Merger Sub is a direct or indirect

wholly owned Subsidiary (other than, in the case of clauses (ii) and (iii), shares in trust accounts, managed accounts

and the like for the benefit of customers or shares held in satisfaction of a debt previously contracted) shall be

cancelled and retired and no common shares, no par value per share, of Parent (_Parent Common Shares ), cash or other
consideration shall be delivered in exchange therefor. All shares of Company Common Stock that are owned by any
wholly owned Subsidiary of the Company or by any wholly owned Subsidiary of Parent (other than any Subsidiary of
Parent described in Section 2.1(a)(iii) above), other than shares in trust accounts, managed accounts and the like for

the benefit of customers or shares held in satisfaction of a debt previously contracted, shall remain outstanding, and no
Parent Common Shares, cash or other consideration shall be delivered in exchange therefor.

(b) Except as otherwise provided in Section 2.1(a), and subject to Section 2.2, each share of Company Common Stock
outstanding immediately prior to the Effective Time shall be cancelled and converted into the right to receive

(1) 0.4142 Parent Common Shares (the _Exchange Ratio ), and (ii) an amount in cash equal to $10.50. For the purposes
of this Agreement, the _Merger Consideration means the right to receive the consideration described in clauses (i) and
(ii) of the preceding sentence pursuant to the Merger with respect to each share of Company Common Stock (together
with any cash in lieu of fractional shares as specified in Section 2.2 below).

2.2. No Fractional Shares. Notwithstanding any other provision of this Agreement, neither certificates nor scrip for

fractional Parent Common Shares shall be issued in the Merger. Each holder of Company Common Stock who
otherwise would have been entitled to a fraction of a Parent Common Share shall receive in lieu thereof cash (without
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interest) in an amount determined by multiplying the fractional share interest to which such holder would otherwise be
entitled (after taking into account all shares of Company Common Stock owned by such holder at the Effective Time
to be converted into Parent Common Shares) by the average of the daily volume weighted average prices of Parent
Common Shares based on information reported by the Toronto Stock Exchange as reported in The Toronto Stock
Exchange Daily Record (with each such trading day s applicable price converted into United States
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dollars using the spot exchange rate reported with respect to such day by The Wall Street Journal (or such other
publication as may be mutually agreed to by Parent and the Company) (such conversion rate, the _Conversion Rate )),
for the five trading days immediately preceding the Closing Date. No such holder shall be entitled to dividends, voting
rights or any other rights in respect of any fractional share.

2.3. Merger Sub Capital Stock: Issuance of Surviving Company Common Stock. (a) Each share of common stock, par

value $0.01 per share, of Merger Sub outstanding immediately prior to the Effective Time shall be converted into and
become one fully paid and nonassessable share of redeemable preferred stock of the Surviving Company.

(b) In exchange for, and in consideration of, (i) Parent causing its wholly owned subsidiary, Cardinal Intermediate Co.
(_IntermediateCo ), which as of the date hereof owns 100% of the outstanding capital stock of Merger Sub and is a
wholly-owned subsidiary of Cardinal Top Co. (_TopCo ), to deliver the Merger Consideration pursuant to

Section 2.1, and

(ii) the payment of $10.00 by IntermediateCo to the Surviving Company, the Surviving Company will issue to
IntermediateCo at the Effective Time 1,000 (or such other number as is agreed by the Surviving Company and
IntermediateCo) fully paid and nonassessable shares of common stock of the Surviving Company.

2.4. Treatment of Options and Other Stock Based Awards. (a) At the Effective Time, each outstanding option to
purchase shares of Company Common Stock (a _Company Option ) issued pursuant to any Company Stock Incentive

Plan shall be fully vested and shall be assumed by Parent and shall be honored by Parent in accordance with its terms

(as modified as provided herein) following its conversion in the Merger into options to purchase Parent Common

Shares (_Parent Options ). From and after the Effective Time, each Company Option shall be deemed to constitute an
option to acquire, on the same terms and conditions as were applicable under such Company Option, a number of

Parent Common Shares equal to the product of (I) the number of shares of Company Common Stock otherwise
purchasable pursuant to such Company Option and (II) 0.5522 (the _Stock Option Exchange Ratio ), rounded down, if
necessary, to the nearest whole share, at a price per share equal to (y) the exercise price per share of the shares of
Company Common Stock otherwise purchasable pursuant to such Company Option, divided by (z) the Stock Option
Exchange Ratio, rounded up to the nearest cent; provided, however, that in the case of any Company Option to which
Section 421 of the Internal Revenue Code of 1986, as amended (the _Code ) applies by reason of its qualification under
Section 422 of the Code (_incentive stock options ), the option price, the number of shares purchasable pursuant to such
option and the terms and conditions of exercise of such option shall be determined in accordance with the method set
forth above unless use of such method will not preserve the status of such options as incentive stock options, in which
case the manner of determination shall be adjusted in a manner that both complies with Section 424(a) of the Code

and results in the smallest modification in the economic values that otherwise would be achieved by the holder

pursuant to the method set forth above. In all events, the foregoing substitution of all Company Options with Parent
Options shall comply with the requirements of Section 409A of the Code.

(b) The Company and Parent shall take all corporate action necessary for the conversion of the Company Options, and
Parent shall take all corporate action necessary to reserve for issuance a sufficient number of Parent Common Shares
for delivery upon exercise of the Parent Options issued in substitution for such Company Options in accordance with
this Section 2.4. As soon as practicable after the Effective Time (but in no event later than five Business Days after the
Effective Time), Parent shall file a registration statement on Form F-3 or Form F-8, as the case may be (or any
successor or other appropriate forms), with respect to the Parent Common Shares subject to such Parent Options and
shall use its reasonable best efforts to maintain the effectiveness of such registration statement or registration
statements (and maintain the current status of the prospectus or prospectuses contained therein) for so long as such
Parent Options remain outstanding.
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(c) The Company shall take such action as shall be required to (i) terminate the Dividend Reinvestment and Stock
Purchase Plan (the _DRIP and Purchase Plan ) as provided in Section 7.15; and (ii) ensure that all Company Common
Stock held in the Company tax-qualified defined contribution plan is treated in the same manner as all other shares of
Company Common Stock under Article II of this Agreement.
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(d) Following the Effective Time, Parent shall maintain, solely for purposes of the Parent Options provided for above,
the 1989 Stock Option Plan for Non-Employee Directors, the 1997 Employee Stock Option Plan, the 1998 Stock
Option Plan for Non-Employee Directors, and the 2004 Employee Stock Option Plan (collectively, the _Company
Stock Incentive Plans ). Any other plan, program or arrangement providing for the issuance or grant of any other
interest in respect of the capital stock of the Company or any Subsidiary thereof (including the DRIP and Purchase
Plan) shall terminate as of the Effective Time, and the Company shall ensure that following the Effective Time no
holder of a Company Option or any other equity-based right shall have any right to acquire equity securities of the
Company or the Surviving Company.

(e) As soon as practicable after the Effective Time, Parent shall cause the Surviving Company to deliver to the holders
of Company Options appropriate notices setting forth such holders rights pursuant to the respective Company Stock
Incentive Plans and stating that such Company Stock Incentive Plans, the Company Options and the underlying stock
option agreements have been assumed by Parent and converted into stock incentive plans covering, and options to
purchase, Parent Common Shares, shall continue in effect on the same terms and conditions (subject to the
adjustments required by this Section 2.4 after giving effect to the Merger and the terms of the Company Stock
Incentive Plans).

2.5. Reservation of Right to Revise Structure. Parent may at any time change the method of effecting the business
combination contemplated by this Agreement if and to the extent that it deems such a change to be desirable;
provided, however, that no such change shall (A) alter or change the amount or kind of the consideration to be issued
to holders of Company Common Stock as merger consideration, (B) adversely affect the anticipated tax consequences
of the Merger to the holders of Company Common Stock as a result of receiving the consideration payable in respect
of shares of Company Common Stock pursuant to the Merger, or (C) impede or delay consummation of the Merger
other than in an immaterial respect. In the event Parent elects to make such a change, the parties agree to execute
appropriate documents to reflect the change.

2.6. Withholding. Parent or any of its Subsidiaries shall be entitled to deduct and withhold from any payment
otherwise payable pursuant to this Agreement such amounts as are required to be deducted and withheld with respect
to such payment under all applicable Tax laws. To the extent that amounts are so deducted or withheld, such amounts
shall be treated for all purposes of this Agreement as having been paid to the recipient of the payment in respect of
which such deduction and withholding was made.

2.7. Certain Adjustments. The Exchange Ratio and the Stock Option Exchange Ratio shall be subject to appropriate
adjustments from time to time after the date of this Agreement in the event that, subsequent to the date of this
Agreement but prior to the Effective Time, the outstanding Parent Common Shares shall have been increased,
decreased, changed into or exchanged for a different number or kind of shares or securities through any
reorganization, recapitalization, reclassification, stock dividend, stock split, reverse stock split, or other like changes
in Parent s capitalization.

ARTICLE III

EXCHANGE OF CERTIFICATES FOR MERGER CONSIDERATION

3.1. Parent to Make Merger Consideration Available. At or promptly after the Effective Time, Parent or one of its
Subsidiaries shall deposit, or shall cause to be deposited, with an exchange agent selected by Parent (subject to the
consent, not to be unreasonably withheld, of the Company) (the _Exchange Agent ), for the benefit of the holders of
certificates that immediately prior to the Effective Time evidenced shares of Company Common Stock (the
Certificates ), for exchange in accordance with this Article III, (i) evidence of Parent Common Shares in book-entry
form issuable pursuant to Section 2.1(b) (and/or certificates representing such Parent Common Shares, at Parent s
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election), (ii) cash sufficient to make the cash payments payable pursuant to Section 2.1(b), and (iii) cash sufficient to
pay cash in lieu of fractional Parent Common Shares pursuant to Section 2.2.

3.2. Exchange of Certificates. (a) As soon as reasonably practicable after the Effective Time and in any event not
later than the fifth Business Day following the Effective Time, the Exchange Agent shall mail to each holder of record
of a Certificate immediately prior to the Effective Time whose shares of Company Common Stock were converted
into the right to receive the Merger Consideration pursuant to Section 2.1 a form of letter of
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transmittal (which shall specify that delivery shall be effected, and risk of loss and title to the Certificates shall pass,
only upon delivery of the Certificates to the Exchange Agent) and instructions for use in effecting the surrender of the
Certificates in exchange for the Merger Consideration. Upon proper surrender of a Certificate for exchange and
cancellation to the Exchange Agent, together with a letter of transmittal, duly completed and validly executed in
accordance with the instructions thereto, and such other documents as may be required pursuant to such instructions,
the holder of such Certificate shall be entitled to receive in exchange therefor the Merger Consideration in respect of
the shares of Company Common Stock formerly represented by such Certificate and such Certificate so surrendered
shall forthwith be cancelled. No interest will be paid or accrued for the benefit of holders of the Certificates on the
Merger Consideration payable upon the surrender of the Certificates.

(b) No dividends or other distributions with respect to Parent Common Shares with a record date after the Effective
Time shall be paid to the holder of any unsurrendered Certificate with respect to Parent Common Shares that such
holder would be entitled to receive upon surrender of such Certificate and no Merger Consideration shall be paid to
any such holder until such holder shall surrender such Certificate in accordance with this Article III. After the
surrender of a Certificate in accordance with this Article II1, such holder thereof entitled to receive Parent Common
Shares shall be entitled to receive any such dividends or other distributions, without any interest thereon, with a record
date after the Effective Time and which theretofore had become payable with respect to whole Parent Common Shares
issuable to such holder in respect of such Certificate.

(c) If the payment of the Merger Consideration is to be made to a person other than the registered holder of the
Certificate surrendered in exchange therefor, it shall be a condition of payment that the Certificate so surrendered shall
be properly endorsed (or accompanied by an appropriate instrument of transfer) and otherwise in proper form for
transfer, and that the person requesting such payment shall pay to the Exchange Agent in advance any applicable stock
transfer or other Taxes or shall establish to the reasonable satisfaction of the Exchange Agent that such Taxes have
been paid or are not payable.

(d) At and after the Effective Time, there shall be no transfers on the stock transfer books of the Company of the
shares of Company Common Stock that were issued and outstanding immediately prior to the Effective Time. If, after
the Effective Time, Certificates representing such shares are presented for transfer to the Exchange Agent, they shall
be cancelled and exchanged for the Merger Consideration as provided in this Article III.

(e) Any portion of the property deposited with the Exchange Agent pursuant to Section 3.1 that remains unclaimed by
the shareholders of the Company for six (6) months after the Effective Time shall be paid, at the request of Parent, to
or as directed by Parent. Any shareholders of the Company who have not theretofore complied with this Article II1
shall thereafter look only to Parent for payment of the Merger Consideration and unpaid dividends and distributions
on the Parent Common Shares deliverable in respect of each share of Company Common Stock held by such
shareholder at the Effective Time as determined pursuant to this Agreement, in each case, without any interest
thereon. Notwithstanding anything to the contrary contained herein, none of Parent, the Company, the Exchange
Agent or any other person shall be liable to any former holder of shares of Company Common Stock for any amount
properly delivered to a public official pursuant to applicable abandoned property, escheat or similar Laws.

(f) In the event any Certificate shall have been lost, stolen or destroyed, upon the making of an affidavit of that fact by
the person claiming such Certificate to be lost, stolen or destroyed and, if required by Parent, the posting by such
person of a bond in such amount as Parent or one of its Subsidiaries may determine is reasonably necessary as
indemnity against any claim that may be made against it with respect to such Certificate, the Exchange Agent will
issue in exchange for such lost, stolen or destroyed Certificate the Merger Consideration deliverable in respect thereof
pursuant to this Agreement.

ARTICLE IV
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Except (i) as disclosed in, and reasonably apparent from, any of the Company Reports filed with the SEC on or after
January 1, 2007 but prior to the date of this Agreement (excluding any disclosures set forth in any risk factor section
and in any section relating to forward-looking statements to the extent they are cautionary, predictive or
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forward-looking in nature); or (ii) as disclosed in the like-numbered section of the disclosure schedule delivered by the
Company to Parent contemporaneously with the execution of this Agreement (the _Company Disclosure Schedule , it
being agreed that, except as otherwise provided in the Company Disclosure Schedule, disclosure of any item in any
section of the Company Disclosure Schedule shall also be deemed disclosure with respect to any other section of this
Agreement to which the relevance of such item is reasonably apparent), the Company represents and warrants to
Parent and Merger Sub as follows:

4.1. Corporate Organization. (a) The Company is a corporation duly organized, validly existing and in good standing
under the Laws of the State of New Jersey. The Company has all requisite corporate power and authority to own, lease
or operate all of its properties, rights and assets and to carry on its business as it is now being conducted, and is duly
licensed or qualified to do business in each jurisdiction in which the nature of the business conducted by it or the
character or location of the properties, rights and assets owned, leased or operated by it makes such licensing or
qualification necessary, except where the failure to have such power or authority or to be so licensed or qualified
would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect (as defined
below) on the Company. As used in this Agreement, the term _Material Adverse Effect means, with respect to the
Company, Parent or the Surviving Company, as the case may be, any fact, circumstance, event, change, effect or
occurrence that, individually or in the aggregate with all other facts, circumstances, events, changes, effects, or
occurrences, (x) has a material adverse effect on the business, results of operations or financial condition of such party
and its Subsidiaries taken as a whole or (y) that prevents or materially impairs such party s ability to consummate the
Merger on a timely basis; provided, however, that in determining whether a Material Adverse Effect has occurred
pursuant to clause (x) above, there shall be excluded any effect to the extent resulting from (i) changes after the date of
this Agreement in laws, rules or regulations of general applicability or published interpretations thereof by courts or
governmental authorities or in U.S. generally accepted accounting principles (_U.S. GAAP ) (or in the case of Parent or
any other party to this Agreement (or their respective assignees) that is a Canadian entity, Canadian generally accepted
accounting principles (_Canadian GAAP )) or regulatory accounting requirements, in any such case applicable to banks
or their holding companies generally, (ii) the announcement of this Agreement or any action of any party to this
Agreement or any of its Subsidiaries required to be taken by it under this Agreement (including any actions taken by
the Company or any of its Subsidiaries as required by Section 7.16), (iii) changes or events after the date of this
Agreement in general economic, business or financial conditions affecting banks or their holding companies

generally, including changes in prevailing interest rates and currency exchange rates, provided, that the effect of such
changes described in this clause (iii) (including changes in interest rates) shall not be excluded to the extent of the
disproportionate impact, if any, they have on such party and its Subsidiaries, taken as a whole (relative to other banks
or their holding companies), and provided, further, that a decrease in the trading or market prices of a party s capital
stock shall not be considered, by itself, to constitute a Material Adverse Effect, and (iv) the engagement by the United
States or Canada in hostilities, whether or not pursuant to the declaration of a national emergency or war, or the
occurrence of any military or terrorist attack upon or within the United States or Canada. The Company is a bank
holding company duly registered under the Bank Holding Company Act of 1956, as amended (_BHC Act ). The
certificate of incorporation and bylaws of the Company, copies of which have been made available to Parent, are true,
complete and correct copies of such documents as in full force and effect as of the date of this Agreement.

(b) Section 4.1 of the Company Disclosure Schedule sets forth, as of the date hereof, each Subsidiary of the Company
and all other entities in which the Company or any of its Subsidiaries owns, directly or indirectly, any shares of capital
stock or equity interests. Each Subsidiary of the Company (i) is duly organized and validly existing as a bank,
corporation, partnership or other entity and is in good standing under the laws of its jurisdiction of organization, (ii) is
duly licensed or qualified to do business and is in good standing in all jurisdictions (whether federal, state, local or
foreign) where its ownership or leasing of property or the conduct of its business requires it to be so licensed or
qualified and (iii) has all requisite corporate or other power and authority to own or lease its properties, rights and
assets and to carry on its business as now conducted, except, in the case of clauses (ii) and (iii), where the failure to be
so licensed or qualified or to have such power or authority would not reasonably be expected to have, individually or
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corporation, partnership, joint venture, limited liability company or any other entity (i) of which such person or a
subsidiary of such person is a general partner or (ii) at least a majority of the securities or other interests of which
having by their terms ordinary voting power to elect a majority of the board of directors or
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persons performing similar functions with respect to such entity is directly or indirectly owned by such person and/or
one or more subsidiaries thereof. _Significant Subsidiaries means each of the Bank Subsidiaries and Commerce Banc
Insurance Services, Inc. (_CBIS ) (and not any of their direct or indirect Subsidiaries). The certificate of incorporation,
bylaws and similar governing documents of each Significant Subsidiary of the Company, copies of which have been
made available to Parent, are true, complete and correct copies of such documents as in full force and effect as of the
date of this Agreement.

(c) Except for its ownership of Commerce Bank, N.A. (_Commerce Bank ), Commerce Bank/North ( Commerce North
and together with Commerce Bank, the _Bank Subsidiaries ), and the indirect interests in Commerce Bank/Harrisburg
(_Pennsylvania Commerce ) described in Section 4.1(c) of the Company Disclosure Schedule, the Company does not
own, beneficially or of record, either directly or indirectly, more than 2% of the voting securities or equity interests in
any depository institution (as defined in 12 U.S.C. Section 1813(c)(1)) (other than any such shares held in trust
accounts, managed accounts and the like for the benefit of customers or shares held in satisfaction of a debt previously
contracted). The deposits of the Bank Subsidiaries are insured by the Federal Deposit Insurance Corporation (the

EDIC ) to the fullest extent permitted by Law. Commerce Bank is a member in good standing of the Federal Home
Loan Bank (_FHLB ) of Pittsburgh and the FHLB of New York.

4.2. Capitalization. (a) The authorized capital stock of the Company consists of 500,000,000 shares of Company
Common Stock and 10,000,000 shares of preferred stock, no par value per share (the _Company Preferred Stock ). As
of September 28, 2007, there were 193,656,615 shares of Company Common Stock issued and outstanding, no shares
of Company Preferred Stock outstanding and 1,976,923 shares of Company Common Stock held in the Company s
treasury. No other shares of Company Common Stock or Company Preferred Stock were issued or outstanding. As of
September 28, 2007, no shares of Company Common Stock or Company Preferred Stock were reserved for issuance,
except for an aggregate of 49,376,023 shares of Company Common Stock reserved for issuance upon the exercise of
Company Options pursuant to the Company Stock Incentive Plans. Since September 28, 2007 and through the date of
this Agreement, the Company has not (i) issued or authorized the issuance of any shares of Company Common Stock
or Company Preferred Stock, or any securities convertible into or exchangeable or exercisable for shares of Company
Common Stock or Company Preferred Stock, except for any such issuances of Company Common Stock as a result of
exercise of Company Options listed in Section 4.2(b) of the Company Disclosure Schedule, (ii) reserved for issuance
any shares of Company Common Stock or Company Preferred Stock or (iii) repurchased or redeemed, or authorized
the repurchase or redemption of, any shares of Company Common Stock. All of the issued and outstanding shares of
Company Common Stock have been duly authorized and validly issued and are fully paid, nonassessable and free of
preemptive rights, with no personal liability attaching to the ownership thereof. No Subsidiary of the Company owns
any shares of Company Common Stock (other than shares in trust accounts, managed accounts and the like for the
benefit of customers or shares held in satisfaction of a debt previously contracted). Except as otherwise specified in
this Section 4.2(a), neither the Company nor any of its Subsidiaries has or is bound by any outstanding subscriptions,
options, warrants, calls, convertible securities, preemptive rights, redemption rights, stock appreciation rights,
stock-based performance units or other similar rights, agreements or commitments of any character relating to the
purchase or issuance of any shares of the capital stock of the Company or of any of its Subsidiaries or other equity
securities of the Company or any of its Subsidiaries or any securities representing the right to purchase or otherwise
receive any shares of the capital stock of the Company or any of its Subsidiaries (including any rights plan or
agreement) or equity-based awards, nor is there any other agreement to which the Company or any of its Subsidiaries
is a party obligating the Company or any of its Subsidiaries to (A) issue, transfer or sell any shares of capital stock or
other equity interests of the Company or any of its Subsidiaries or securities convertible into or exchangeable or
exercisable for such shares or equity interests, (B) issue, grant, extend or enter into any such subscription, option,
warrant, call, convertible securities, stock-based performance units or other similar right, agreement, arrangement or
commitment, (C) redeem or otherwise acquire any such shares of capital stock or other equity interests or (D) provide
a material amount of funds to, or make any material investment (in the form of a loan, capital contribution or
otherwise) in, the Company or any of its Subsidiaries. The Company redeemed all of its 5.95% Convertible

Table of Contents 125



Edgar Filing: Mueller Water Products, Inc. - Form 8-K

Trust Capital Securities as described in the Company s Annual Report on Form 10-K filed on March 16, 2007 with the
U.S. Securities and Exchange Commission (the _SEC ) and neither the Company nor any of its Subsidiaries has any
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(b) Section 4.2(b) of the Company Disclosure Schedule contains a list setting forth, as of the date of this Agreement,
all outstanding Company Options and all other equity or equity-based awards (including restricted stock units, if any)
relating to Company Common Stock, the names of the optionees or grantees thereof, identification of any such
optionees or grantees that are not current or former employees, directors or officers of the Company, the date each
such Company Option or other award was granted, the number of shares of Company Common Stock subject to each
such Company Option or underlying each such other award, the expiration date of each such Company Option or
other award, any vesting schedule with respect to a Company Option which is not yet fully vested and the date on
which each other award is scheduled to be settled or become free of restrictions, and the price at which each such
Company Option may be exercised (or base price with respect to stock appreciation rights, if any).

(c) Section 4.2(c) of the Company Disclosure Schedule lists the name, jurisdiction of incorporation, authorized and
outstanding shares of capital stock or other equity interests and record and beneficial owners of such capital stock or
other equity interests for each Significant Subsidiary. The Company owns, directly or indirectly, all of the issued and
outstanding shares of capital stock of or all other equity interests in each of the Company s Subsidiaries, free and clear
of any liens, charges, encumbrances, adverse rights or claims and security interests whatsoever (_Liens ), and all of such
shares or other equity interests are duly authorized and validly issued and are fully paid, nonassessable (except to the
extent provided in 12 U.S.C. § 55 and similar state laws) and free of preemptive rights, with no personal liability
attaching to the ownership thereof.

(d) Except for the ownership of the Company s Subsidiaries and for investments held in a fiduciary capacity for the
benefit of customers or acquired in satisfaction of debts previously contracted in good faith, neither the Company nor
any of its Subsidiaries beneficially owns or controls, directly or indirectly, any shares of stock or other equity interest
in any corporation, firm, partnership, joint venture or other entity.

(e) The Company does not have outstanding any bonds, debentures, notes or other indebtedness having the right to
vote on any matters on which shareholders may vote.

4.3. Authority: No Violation. (a) The Company has full corporate power and authority to execute and deliver this
Agreement and, subject to the approval of this Agreement by the Required Company Vote, to consummate the
transactions contemplated hereby. The execution and delivery of this Agreement and the consummation by the
Company of the transactions contemplated hereby have been duly and validly approved by all necessary corporate
action of the Company, and no other corporate and no shareholder proceedings (subject, in the case of the
consummation of the Merger, to the approval of this Agreement by the Required Company Vote) on the part of the
Company are necessary to approve this Agreement or to consummate the transactions contemplated hereby. This
Agreement has been duly and validly executed and delivered by the Company and (assuming due authorization,
execution and delivery by Parent and Merger Sub) constitutes a valid and binding obligation of the Company,
enforceable against the Company in accordance with its terms, except as enforcement may be limited by general
principles of equity whether applied in a court of law or a court of equity and by bankruptcy, insolvency and similar
laws affecting creditors rights and remedies generally.

(b) Neither the execution and delivery of this Agreement by the Company nor the consummation by the Company of
the transactions contemplated hereby, nor compliance by the Company with any of the terms or provisions hereof, will
(1) violate any provision of the certificate of incorporation or bylaws of the Company or any of the similar governing
documents of any of its Subsidiaries or (ii) assuming that the consents, approvals and waiting periods referred to in
Section 4.4 are duly obtained or satisfied, (x) violate any law, statute, code, ordinance, rule, regulation, judgment,
order, award, writ, decree or injunction issued, promulgated or entered into by or with any Governmental Entity (each,
a_Law ) applicable to the Company or any of its Subsidiaries or any of their respective properties, rights or assets, or
(y) violate, conflict with, result in a breach of any provision of or the loss of any benefit under, or require redemption
or repurchase or otherwise require the purchase or sale of any securities, constitute a default under, result in the
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either of the Bank Subsidiaries or any of their affiliates or (2) any

A-8

Table of Contents 128



Edgar Filing: Mueller Water Products, Inc. - Form 8-K

Table of Contents

note, bond, mortgage, indenture, deed of trust, license, lease (other than such leases covered by clause (y)(1) above),
agreement, contract, permit, concession, franchise or other instrument or obligation to which the Company or any of
its Subsidiaries is a party, or by which they or any of their respective properties, rights, assets or business activities
may be bound or affected, except in the case of clauses (i) (to the extent relating to Subsidiaries) or (ii), for such
violations, conflicts, breaches, defaults or other events which would not reasonably be expected to have, individually
or in the aggregate, a Material Adverse Effect on the Company.

(c) In accordance with Section 14A:11-1 of the NJBCA, no appraisal or dissenters rights shall be available to holders
of the Company Common Stock in connection with the Merger.

4.4. Consents and Approvals. Except for (i) the filing of applications and notices, as applicable, with the Federal
Reserve Board under the BHC Act (including with respect to the qualification of TopCo and IntermediateCo as bank
holding companies and the indirect acquisition by Parent of the Company s interest in Pennsylvania Commerce), the
New Jersey Department of Banking and Insurance, the Pennsylvania Department of Banking and the Superintendent
of Financial Institutions (Canada) and the approval of such applications and notices, (ii) approval of the listing on the
Toronto Stock Exchange and the New York Stock Exchange of the Parent Common Shares to be issued in the Merger
and to be reserved for issuance upon exercise of the Parent Options issued in substitution for Company Options
pursuant to Section 2.4, (iii) the filing with the SEC of a proxy statement in definitive form relating to the meeting of
the shareholders of the Company to be held to vote on the approval of this Agreement (the _Proxy
Statement/Prospectus ) and the filing and declaration of effectiveness of the registration statement on Form F-4 (the

Form F-4 ) in which the Proxy Statement/Prospectus will be included as a prospectus and any filings or approvals
under applicable state securities Laws, (iv) the filing of the Certificate of Merger with the New Jersey Department of
the Treasury, Division of Commercial Recording pursuant to the NJBCA and such other Governmental Entities as
required by the NJBCA, (v) the approval of this Agreement by the Required Company Vote, (vi) the consents and
approvals set forth in Section 4.4 of the Company Disclosure Schedule, (vii) any notices or filings under the
Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended (the _HSR Act ) and the expiration or termination
of any applicable waiting periods thereunder, (viii) the consents, authorizations, approvals, filings or exemptions in
connection with the applicable provisions of federal or state securities Laws or the rules or regulations of any
applicable self-regulatory organization, in any such case relating to the regulation of broker-dealers, investment
companies and investment advisors, (ix) the consents, authorizations, approvals, filings or exemptions in connection
with the applicable provisions of insurance Laws and (x) the consents, authorizations, approvals, filings and
registrations of third parties which are not Governmental Entities, the failure of which to obtain or make would not be
reasonably expected to have, individually or in the aggregate, a Material Adverse Effect on the Company or Parent, no
consents or approvals of, or filings or registrations with, any court, administrative agency or commission or other
governmental or regulatory authority or instrumentality or self-regulatory organization (each, a _Governmental Entity )
or of or with any other third party by and on behalf of the Company (or by or on behalf of any acquiror of the
Company) are necessary in connection with (A) the execution and delivery by the Company of this Agreement and
(B) the consummation by the Company of the Merger and the other transactions contemplated hereby.

4.5. SEC Documents: Other Reports: Internal Controls. (a) The Company has filed all required reports, forms,

schedules, registration statements and other documents with the SEC since December 31, 2003 (the _Company

Reports ) and has paid all fees and assessments due and payable in connection therewith. As of their respective dates of
filing with the SEC (or, if amended or superseded by a subsequent filing prior to the date hereof, as of the date of such
subsequent filing), the Company Reports complied in all material respects with the requirements of the Securities Act

of 1933, as amended (the _Securities Act ), or the Securities Exchange Act of 1934, as amended (the Exchange Act ), as
the case may be, and the rules and regulations of the SEC thereunder applicable to such Company Reports, and none

of the Company Reports when filed with the SEC, and if amended prior to the date hereof, as of the date of such
amendment, contained any untrue statement of a material fact or omitted to state a material fact required to be stated
therein or necessary to make the statements therein, in light of the circumstances under which they were made, not
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(b) The Company and each of its Subsidiaries have timely filed all material reports, forms, schedules, registrations,
statements and other documents, together with any amendments required to be made with respect thereto, that they
were required to file since December 31, 2003 with any Governmental Entity (other than the SEC) and have paid all
fees and assessments due and payable in connection therewith. Except as would not be reasonably expected to have,
individually or in the aggregate, a Material Adverse Effect on the Company, there is no unresolved violation, criticism
or exception by any Governmental Entity with respect to any report, form, schedule, registration, statement or other
document filed by, or relating to any examinations by any such Governmental Entity of, the Company or any of its
Subsidiaries.

(c) Except as would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on
the Company, the Company has disclosed, based on its most recent evaluation prior to the date hereof, to the

Company s auditors and the audit committee of the Company s board of directors and in Section 4.5(c) of the Company
Disclosure Schedule (i) any significant deficiencies and material weaknesses in the design or operation of internal
controls over financial reporting which are reasonably likely to adversely affect in any material respect the Company s
ability to record, process, summarize and report financial information and (ii) any fraud, whether or not material, that
involves management or other employees who have a significant role in the Company s internal controls over financial
reporting.

(d) The records, systems, controls, data and information of the Company and its Subsidiaries are recorded, stored,
maintained and operated under means (including any electronic, mechanical or photographic process, whether
computerized or not) that are under the exclusive ownership and direct control of the Company or its Subsidiaries or
accountants (including all means of access thereto and therefrom), except for any non-exclusive ownership and
non-direct control that would not reasonably be expected to have a material adverse effect on the system of internal
accounting controls described in the following sentence. The Company and its Subsidiaries have devised and maintain
a system of internal accounting controls sufficient to provide reasonable assurances regarding the reliability of
financial reporting and the preparation of financial statements in accordance with U.S. GAAP.

(e) The Company has designed and implemented disclosure controls and procedures (within the meaning of

Rules 13a-15(e) and 15d-15(e) of the Exchange Act) to ensure that material information relating to the Company and
its Subsidiaries is made known to the management of the Company by others within those entities as appropriate to
allow timely decisions regarding required disclosure and to make the certifications required by the Exchange Act with
respect to the Company Reports.

4.6. Financial Statements: Undisclosed Liabilities. (a) The financial statements of the Company (including any
related notes and schedules thereto) included in the Company Reports complied as to form, as of their respective dates
of filing with the SEC (or, if amended or superseded by a subsequent filing prior to the date hereof, as of the date of
such subsequent filing), in all material respects, with all applicable accounting requirements and with the published
rules and regulations of the SEC with respect thereto (except, in the case of unaudited statements, as permitted by
Form 10-Q of the SEC), were prepared in accordance with U.S. GAAP applied on a consistent basis during the
periods involved (except as may be disclosed therein), and fairly present, in all material respects, the consolidated
financial position of the Company and its Subsidiaries and the consolidated results of operations, changes in
stockholders equity and cash flows of such companies as of the dates and for the periods shown (subject, in the case of
unaudited statements, to normal year-end audit adjustments, none of which is expected to be material, and to any other
adjustments described therein, including the notes thereto). The books and records of the Company and its
Subsidiaries have been, and are being, maintained in all material respects in accordance with U.S. GAAP and any
other applicable legal and accounting requirements and reflect only actual transactions. The information with respect
to the investment securities portfolio of the Company and its Subsidiaries set forth in Section 4.6(a) of the Company
Disclosure Schedule is true, correct and complete in all material respects.
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Company included in its Quarterly Report on Form 10-Q for the fiscal quarter ended June 30, 2007, as filed with the
SEC, (ii) this Agreement or (iii) liabilities incurred since June 30, 2007 in the ordinary course of business consistent
with past practice, neither the Company nor any of its Subsidiaries has incurred any liability of any nature whatsoever
(whether absolute, accrued or contingent or otherwise and whether due or to become due),
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that either alone or when combined with all other liabilities of a type not described in clause (i), (ii) or (iii), has had, or
would be reasonably expected to have, a Material Adverse Effect on the Company.

4.7. Broker s Fees. Except for Goldman, Sachs & Co., neither the Company nor any Subsidiary thereof nor any of
their respective officers or directors has employed any broker or finder or incurred any liability for any broker s fees,
commissions or finder s fees in connection with the Merger or any other transaction contemplated by this Agreement.
True, correct and complete copies of all agreements with Goldman, Sachs & Co. relating to any such fees or
commissions have been furnished to Parent prior to the date hereof.

4.8. Absence of Certain Changes or Events. Since December 31, 2006, (i) no event has occurred or circumstance has
arisen which has had or would reasonably be expected to have, individually or in the aggregate, a Material Adverse
Effect on the Company and (ii) prior to the date hereof, neither the Company nor any of its Subsidiaries has

(A) effected or authorized any adjustment, split, combination or reclassification of any of its capital stock, or
redeemed, purchased or otherwise acquired, any shares of its capital stock or any securities or obligations convertible
into or exchangeable or exercisable for any shares of its capital stock or stock appreciation rights (except pursuant to
the exercise of stock options); (B) declared, set aside or paid any dividend other than regular quarterly cash dividends
on the Company Common Stock; (C) sold, licensed, leased, encumbered, mortgaged, transferred, assigned or
otherwise disposed of any of its material assets, properties or other rights or agreements other than in the ordinary
course of business consistent with past practice; (D) made any changes in its accounting methods or method of Tax
accounting, practices or policies; (E) settled any claim, action or proceeding involving monetary damages in excess of
$10 million; (F) from and after the date of the Specified Orders, taken any action that violates, or fails in any material
respect to comply with, either of the Specified Orders; or (G) agreed to, or made any commitment to, take any of the
foregoing actions.

4.9. Legal Proceedings. (a) Neither the Company nor any of its Subsidiaries (or, to the knowledge of the Company,
any of the current or former directors or executive officers of the Company or any of its Subsidiaries) is a party to any,
and there are no pending or, to the best of the Company s knowledge, threatened legal, administrative, arbitral or other
proceedings, claims, actions or governmental or regulatory investigations of any nature against or affecting the
Company or any of its Subsidiaries or challenging the validity or propriety of the transactions contemplated by this
Agreement and which would reasonably be expected to have, individually or in the aggregate, a Material Adverse
Effect on the Company. Section 4.9(a) of the Company Disclosure Schedule sets forth all pending (and, to the best of
the Company s knowledge, all threatened) legal, administrative, arbitral or other proceedings, claims, actions or
governmental or regulatory investigations of any material nature against the Company or any of its Subsidiaries as of
the date of this Agreement.

(b) There is no injunction, order, award, judgment, settlement, decree or regulatory restriction imposed upon or
entered into by the Company, any of its Subsidiaries or the assets of the Company or any of its Subsidiaries which
would reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on the Company.
Section 4.9(b) of the Company Disclosure Schedule sets forth all material injunctions, orders, awards, judgments,
settlements, decrees or regulatory restrictions imposed upon or entered into by the Company, any of its Subsidiaries or
the assets of the Company or any of its Subsidiaries as of the date of this Agreement.

(c) As of the date hereof, no claim or submission has been made or, to the knowledge of the Company, threatened, by
any Insider or Insider-Related Party with respect to rights to indemnification, advancement of expenses or other
reimbursement of or to such person or any of such person s affiliates by the Company or any of its Subsidiaries with
respect to any of the Specified Regulatory Matters. As used herein, (i) the terms Insider and Insider-Related Parties
shall have the meanings set forth in the Consent Order, dated June 28, 2007 between Commerce Bank and the Office

of the Comptroller of the Currency (the _Consent Order ) and (ii) the term__Specified Regulatory Matters means the
Specified Orders, the related investigations by the Office of the Comptroller of the Currency (the _OCC ) or the Federal
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(d) Except in connection with the Specified Orders, since January 1, 2004, (i) there have been no subpoenas, written
demands, inquiries or information requests received by the Company, any of its Subsidiaries or any affiliate of the

Company or any of its Subsidiaries from any Governmental Entity, and (ii) no Governmental Entity has

A-11

Table of Contents 134



Edgar Filing: Mueller Water Products, Inc. - Form 8-K

Table of Contents

requested that the Company or any of its Subsidiaries enter into a settlement negotiation or tolling agreement with
respect to any matter related to any such subpoena, written demand, inquiry or information request.

4.10. Taxes.

(a) (W) no audit of any material Tax Return of the Company or any of its Subsidiaries is being conducted by a taxing
authority; (x) each of the Company and its Subsidiaries has (i) duly and timely filed (including pursuant to applicable
extensions granted without penalty) all material Tax Returns (as hereinafter defined) required to be filed by it, and
such Tax Returns are true, correct and complete in all material respects, and (ii) timely paid in full all Taxes due or,
where payment is not yet due, has made adequate provision in the financial statements of the Company (in accordance
with U.S. GAAP) for all such Taxes (as hereinafter defined), whether or not shown as due on such Tax Returns; (y) no
material deficiencies for any Taxes have been proposed, threatened, asserted or assessed in writing against or with
respect to any Taxes due by or Tax Returns of the Company or any of its Subsidiaries; and (z) there are no material
Liens for Taxes upon the assets of either the Company or its Subsidiaries.

(b) Neither the Company nor any of its Subsidiaries (i) is or has ever been a member of an affiliated group (other than
a group the common parent of which is the Company) filing a consolidated tax return or (ii) has any material liability
for Taxes of any person arising from the application of Treasury Regulation Section 1.1502-6 or any analogous
provision of state, local or foreign law, or as a transferee or successor, by contract, or otherwise.

(c) None of the Company or any of its Subsidiaries is a party to, is bound by or has any obligation under any Tax
sharing, Tax indemnity or Tax allocation agreement or similar contract or arrangement.

(d) No closing agreement pursuant to Section 7121 of the Code (or any similar provision of state, local or foreign law)
has been entered into by or with respect to the Company or any of its Subsidiaries.

(e) None of the Company or any of its Subsidiaries has been either a distributing corporation ora controlled
corporation in a distribution occurring during the last five (5) years in which the parties to such distribution treated the
distribution as one to which Section 355 of the Code is applicable.

(f) All Taxes required to be withheld, collected or deposited by or with respect to the Company and each Subsidiary
have been timely withheld, collected or deposited as the case may be, and to the extent required, have been paid to the
relevant taxing authority.

(g) Neither the Company nor any of its Subsidiaries has requested or been granted any waiver of any federal, state,
local or foreign statute of limitations with respect to, or any extension of a period for the assessment or collection of,
any Tax.

(h) Neither the Company nor any of its Subsidiaries has entered into any transactions that are or would be part of any
reportable transaction or that could give rise to any list maintenance obligation under Sections 6011, 6111, or 6112 of
the Code (or any similar provision under any state or local law) or the regulations thereunder.

(i) Neither Parent nor any of its Subsidiaries will be required to include any item of income in, or exclude any item of
deduction from, taxable income for any taxable period ending after the Effective Time as a result of any (i) change in
method of accounting either imposed by the Internal Revenue Service or voluntarily made by the Company or any of
its Subsidiaries on or prior to the Closing Date, (ii) intercompany transaction or excess loss account described in
Treasury Regulations under Section 1502 of the Code (or any similar provision of state, local, or foreign income Tax
law), (iii) installment sale or open transaction arising in a taxable period (or portion thereof) ending on or prior to the
Closing Date, (iv) a prepaid amount received or paid prior to the Closing Date, or (v) deferred gains arising prior to
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() Neither the Company nor any Subsidiary has been a United States real property holding corporation within the
meaning of Section 897(c)(2) of the Code.

(k) For purposes of this Agreement:
(1) _Tax or Taxes shall mean all federal, state, local, foreign and other taxes, levies, imposts, assessments, duties,

customs, fees, impositions or other similar government charges, including, but not limited to income, estimated
income, business, occupation, franchise, real property, payroll, personal property,
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sales, transfer, stamp, use, escheat, employment-related, commercial rent or withholding, net worth, occupancy,
premium, gross receipts, profits, windfall profits, deemed profits, license, lease, severance, capital, production,
corporation, ad valorem, excise, duty, utility, environmental, value-added, recapture or other taxes, including any
interest, penalties, fines and additions (to the extent applicable) thereto, whether disputed or not; and

(i1) _Tax Return shall mean any return, report, declaration, information return or other document (including any related
or supporting information) filed with or submitted to, or required to be filed with or submitted to any taxing authority
with respect to Taxes, including all information returns relating to Taxes of third parties, any claims for refunds of
Taxes and any amendments, supplements or attached schedules to any of the foregoing.

4.11. Emplovees: Emplovee Benefit Plans. (a) Section 4.11(a) of the Company Disclosure Schedule contains a true
and complete list of each employee benefit plan (within the meaning of Section 3(3) of the Employee Retirement
Income Security Act of 1974, as amended (_ERISA ), including multiemployer plans within the meaning of ERISA
Section 3(37)), stock purchase, stock option, severance, employment, loan, change-in-control, fringe benefit,
collective bargaining, bonus, incentive, deferred compensation and all other employee benefit plans, agreements,
programs, policies or other arrangements, whether or not subject to ERISA (including any funding mechanism
therefor now in effect or required in the future as a result of the transactions contemplated by this Agreement or
otherwise), under which (i) any current or former employee, officer, director, consultant or independent contractor of
the Company or any of its Subsidiaries (_Company Employees ) has any present or future right to benefits and which
are contributed to, sponsored by or maintained by the Company or any of its Subsidiaries or (ii) under which the
Company or any of its Subsidiaries has any present or future material liability. All such plans, agreements, programs,
policies and arrangements shall be collectively referred to as the _Plans .

(b) With respect to each Plan, the Company has delivered to Parent or made available a current, accurate and complete
copy (or, to the extent no such copy exists, an accurate description) thereof and, to the extent applicable: (i) any
related trust agreement or other funding instrument; (ii) the most recent determination letter, if applicable; (iii) any
summary plan description and other written communications by the Company or any of its Subsidiaries to Company
Employees concerning the extent of the benefits provided under a Plan; (iv) a summary of any proposed amendments
or changes anticipated to be made to the Plans (other than amendments or changes required by applicable Law) at any
time within the twelve months immediately following the date hereof that could reasonably be expected to result in an
increase in benefits provided under the Plan or the expense of maintaining the Plan; and (v) for the three most recent
years (A) the Form 5500 and attached schedules, (B) audited financial statements and (C) actuarial valuation reports.

(c) Except as would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on
the Company: (i) each Plan has been established and administered in all respects in accordance with its terms, and in
all respects in compliance with the applicable provisions of ERISA, the Code and other applicable Laws; (ii) each
Plan which is intended to be qualified within the meaning of Section 401(a) of the Code is so qualified and has
received a favorable determination letter as to its qualification, and nothing has occurred, whether by action or failure
to act, that could reasonably be expected to cause the loss of such qualification; (iii) no event has occurred and no
condition exists that would subject the Company or any of its Subsidiaries, either directly or by reason of their
affiliation with any _ERISA Affiliate (defined as any organization which is a member of a controlled group of
organizations with the Company within the meaning of Sections 414(b), (c), (m) or (o) of the Code), to any tax, fine,
lien, penalty or other liability imposed by ERISA, the Code or other applicable Laws; (iv) for each Plan with respect
to which a Form 5500 has been filed, no material change has occurred with respect to the matters covered by the most
recent Form since the date thereof, (v) no non-exempt prohibited transaction (as such term is defined in Section 406 of
ERISA and Section 4975 of the Code) has occurred with respect to any Plan; (vi) no Plan provides post-employment
welfare (including health, medical or life insurance) benefits and neither the Company nor any of its Subsidiaries have
any obligation to provide any such post-employment welfare benefits now or in the future, other than as required by
Section 4980B of the Code; (vii) there is no present intention that any Plan be materially amended, suspended or
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entity that has engaged in, a transaction described in Sections 4069 or 4212(c) of ERISA; and (ix) each nonqualified
deferred compensation plan (as defined in Section 409A(d)(1) of the Code) has been operated in good faith
compliance with Section 409A of the Code and IRS Notice 2005-1. No Plan provides any Company Employees with
any amount of compensation, or if such Company Employees were to be provided compensation that is or would be
subject to the excise taxes applicable under Section 409A or 4999 of the Code.

(d) None of the Plans is a multiemployer plan (within the meaning of Section 4001(a)(3) of ERISA) and none of the
Company, its Subsidiaries or any ERISA Affiliate has at any time sponsored or contributed to, or has or had any
material liability with respect to a multiemployer plan within the preceding six (6) years that remains unsatisfied.

(e) With respect to any Plan, except as would not reasonably be expected to have, individually or in the aggregate, a
Material Adverse Effect on the Company, (i) no actions, suits or claims (other than routine claims for benefits in the
ordinary course) are pending or, to the knowledge of the Company, threatened, (ii) no facts or circumstances exist that
could give rise to any such actions, suits or claims and (iii) no administrative investigation, audit or other
administrative proceeding by the Department of Labor, the Internal Revenue Service or other governmental agencies
are pending or, to the knowledge of the Company, threatened.

(f) (1) No Plan exists that could result in the payment to any present or former Company Employee of any money or
other property or accelerate or provide any other rights or benefits to any present or former Company Employee as a
result of the transactions contemplated by this Agreement (whether alone or in connection with any subsequent
event(s)). (ii) There is no Plan that, individually or collectively, could reasonably be expected to give, or which has
given, rise to the payment of any amount that would not be deductible pursuant to the terms of Section 280G of the
Code in connection with the transactions contemplated under this Agreement.

4.12. Board Approval: Shareholder Vote Required. (a) The board of directors of the Company, by resolutions duly
adopted by unanimous vote of the entire board of directors at a meeting duly called and held (the _Company Board
Approval ), has (i) determined that this Agreement, the Merger and the other transactions contemplated hereby are fair
to and in the best interests of the Company and its shareholders and declared the Merger to be advisable, (ii) approved
this Agreement, the Merger and the other transactions contemplated hereby, and (iii) recommended that the
shareholders of the Company approve this Agreement and directed that such matter be submitted for consideration by
the shareholders of the Company at the Company Shareholders Meeting. No fair price, = moratorium,  control share
acquisition or other similar anti-takeover statute or regulation enacted under the Laws of the State of New Jersey,
federal Law or, to the knowledge of the Company, the Laws of any other state in the United States is applicable to this
Agreement, the Merger or the other transactions contemplated hereby. The Company Board Approval is sufficient to
exempt fully the Merger and the other transactions contemplated hereby from the provisions of Article Seventh of the
certificate of incorporation of the Company.

(b) The affirmative vote of the holders of a majority of the votes cast by holders of Company Common Stock to
approve this Agreement (the _Required Company Vote ) is the only vote of the holders of any class or series of the
Company capital stock necessary to approve this Agreement and the transactions contemplated hereby (including the
Merger).

4.13. Compliance With Applicable Law. (a) The Company and each of its Subsidiaries hold, and have at all times
held, all licenses, franchises, permits and authorizations which are necessary for the lawful conduct of their respective
businesses and ownership of their respective properties and assets under and pursuant to applicable Law, except where
the failure to hold such license, franchise, permit or authorization would not reasonably be expected to have,
individually or in the aggregate, a Material Adverse Effect on the Company. The Company and each of its
Subsidiaries have complied in all material respects with, and are not in default or violation of, (i) any applicable Law,
including all Laws related to data protection or privacy, the USA Patriot Act, the Bank Secrecy Act, the Equal Credit
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and 23B of the Federal Reserve Act, the Sarbanes-Oxley Act and all applicable Laws relating to broker-dealers,
investment advisors and insurance brokers, and (ii) any posted or internal privacy policies relating to data protection
or privacy, including with limitation, the protection of personal information, and neither the Company nor any of its
Subsidiaries knows of, or has received notice of, any default or violations of any applicable
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Law, except where any such default, violation or noncompliance would not reasonably be expected to have,
individually or in the aggregate, a Material Adverse Effect on the Company.

(b) The Company and each of its Subsidiaries has properly administered all accounts for which it acts as a fiduciary,
including accounts for which it serves as a trustee, agent, custodian, personal representative, guardian, conservator or
investment advisor, in accordance with the terms of the governing documents and applicable Law, except where the
failure to so administer such accounts would not reasonably be expected to have, individually or in the aggregate, a
Material Adverse Effect on the Company. None of the Company, any of its Subsidiaries, or any director, officer or
employee of the Company or of any of its Subsidiaries, has committed any breach of trust or fiduciary duty with
respect to any such fiduciary account that would reasonably be expected to have, individually or in the aggregate, a
Material Adverse Effect on the Company, and, except as would not reasonably be expected to have, individually or in
the aggregate, a Material Adverse Effect on the Company, the accountings for each such fiduciary account are true
and correct and accurately reflect the assets of such fiduciary account.

(c) The Company, each of its Subsidiaries and each of their respective officers and employees who are required to be
registered, licensed or qualified as (x) a broker-dealer or (y) a registered principal, registered representative,
investment adviser representative, futures commission merchant, insurance agent or salesperson with the SEC (or in
equivalent capacities with any other Governmental Entity) are duly registered as such and such registrations are in full
force and effect, or are in the process of being registered as such within the time periods required by applicable Law,
except for such failures to be so registered as would not reasonably be expected to have, individually or in the
aggregate, a Material Adverse Effect on the Company. The Company and its Subsidiaries and each of their respective
officers and employees are in compliance with all applicable federal, state and foreign laws requiring any such
registration, licensing or qualification, have filed all periodic reports required to be filed with respect thereto (and all
such reports are accurate and complete in all material respects), and are not subject to any liability or disability by
reason of the failure to be so registered, licensed or qualified, except for such failures to be so registered, licensed or
qualified, failures with respect to such reports and such liabilities or disabilities as would not reasonably be expected
to have, individually or in the aggregate, a Material Adverse Effect on the Company.

(d) The Company has delivered or made available to Parent a true, correct and complete copy of the currently
effective Forms ADV and BD as filed with the SEC by each Subsidiary of the Company. The information contained
in such forms was complete and accurate as of the time of filing thereof, except where any failure to be so complete
and accurate would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on
the Company.

(e) Except as would not be reasonably expected to have, individually or in the aggregate, a Material Adverse Effect on
the Company or disclosed on the Forms ADV or BD of the Company or its applicable Subsidiary as in effect as of the
date of this Agreement: (i) none of the Company, any of its Subsidiaries or any of their directors, officers, employees,
associated persons (as defined in the Exchange Act) or affiliated persons (as defined in the Investment Company Act
of 1940, as amended, and the rules and regulations promulgated thereunder (the _Investment Company Act )) has been
or is the subject of any disciplinary proceedings or orders of any Governmental Entity arising under applicable Laws
which would be required to be disclosed on Forms ADV or BD, (ii) none of the Company, any of its Subsidiaries or
any of their respective directors, officers, employees, associated persons or affiliated persons, has been permanently
enjoined by the order of any Governmental Entity from engaging or continuing any conduct or practice in connection
with any activity or in connection with the purchase or sale of any security, and (iii) none of the Company, any of its
Subsidiaries or any of their respective directors, officers, employees, associated persons or affiliated persons is or has
been ineligible to serve as an investment adviser under the Investment Advisers Act of 1940, as amended, and the
rules and regulations promulgated thereunder (the _Advisers Act ) (including pursuant to Section 203(e) or (f) thereof)
or as a broker-dealer or an associated person of a broker-dealer under Section 15(b) of the Exchange Act (including
being subject to any statutory disqualification as defined in Section 3(a)(39) of the Exchange Act), or ineligible to
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(f) Section 4.13(f) of the Company Disclosure Schedule sets forth with respect to the Company and its Subsidiaries a
complete list of all (i) broker-dealer licenses or registrations and (ii) all licenses and registrations as an investment
adviser under the Advisers Act or any similar state laws. Neither the Company nor any of its Subsidiaries is, or is
required to be, registered as a futures commission merchant, commodities trading adviser, commodity pool operator or
introducing broker under the Commodities Futures Trading Act or any similar state laws.

4.14. Certain Contracts. (a) Neither the Company nor any of its Subsidiaries is a party to or is bound by any contract,
arrangement, commitment or understanding (whether written or oral) (i) which is a material contract (as defined in
Item 601(b)(10) of Regulation S-K of the SEC or required to be disclosed by the Company on a Current Report on
Form 8-K) to be performed in whole or in part after the date of this Agreement, (ii) which limits the freedom of the
Company or any of its Subsidiaries to compete in any line of business, in any geographic area or with any person,

(iii) which limits the Company s or any of its Subsidiaries rights in and to the name Commerce or any derivation
thereof, (iv) which relates to the incurrence of material indebtedness for borrowed money (other than deposit
liabilities, advances and loans from the FHLB of Pittsburgh or of New York and sales of securities subject to
repurchase, in each case incurred in the ordinary course of business consistent with past practice) by the Company or
any of its Subsidiaries, including any sale and leaseback transactions, capitalized leases and other similar financing
transactions, (v) which grants any right of first refusal, right of first offer or similar right with respect to any material
assets, rights or properties of the Company or any of its Subsidiaries, (vi) which limits the payment of dividends by
the Company or any of its Subsidiaries, (vii) which relates to a joint venture, partnership, limited liability company
agreement or other similar agreement or arrangement, or to the formation, creation or operation, management or
control of any partnership or joint venture with any third parties, (viii) which relates to an acquisition, divestiture,
merger or similar transaction and which contains representations, covenants, indemnities or other obligations
(including indemnification, earn-out or other contingent obligations) that are still in effect, or (ix) which grants any
person the right to use the name Commerce or any derivation thereof. Each contract, arrangement, commitment or
understanding of the type described in this Section 4.14(a), whether or not publicly disclosed in the Company Reports
or set forth in Section 4.14(a) of the Company Disclosure Schedule, is referred to herein as a _Company Contract . The
Company has made available to Parent true, correct and complete copies of each Company Contract.

(b) (i) Each Company Contract is valid and binding on the Company or its applicable Subsidiary and in full force and
effect, and, to the knowledge of the Companys, is valid and binding on the other parties thereto, (ii) the Company and
each of its Subsidiaries and, to the knowledge of the Company, each of the other parties thereto, has performed all
obligations required to be performed by it to date under each Company Contract, and (iii) no event or condition exists
which constitutes or, after notice or lapse of time or both, would constitute a breach or default on the part of the
Company or any of its Subsidiaries or, to the knowledge of the Company, any other party thereto, under any such
Company Contract, except, in each case, as would not reasonably be expected to have, individually or in the
aggregate, a Material Adverse Effect on the Company.

(c) The Company has provided to Parent true, correct and complete copies of the Network Agreement dated January 1,
1997 (as amended by Amendment No. 1 thereto, dated as of April 2002, and Amendment No. 2 thereto, dated as of
September 29, 2004), by and between the Company and Pennsylvania Commerce, and the Master Services
Agreement, dated as of July 21, 2006, by and among the Company, Pennsylvania Commerce and Commerce Bank.
Other than the agreements specified in the preceding sentence, neither the Company nor any of its Subsidiaries is a
party to or is bound by any contract, arrangement, commitment or understanding (whether written or oral) with
Pennsylvania Commerce or any of its affiliates. There are no restrictions of any manner on the sale, other transfer or
encumbrance of the securities of Pennsylvania Commerce or any of its Subsidiaries owned by the Company.

4.15. Agreements With Regulatory Agencies. Except for the Consent Order and for the Memorandum of

Understanding, dated June 28, 2007 between the Company and the Federal Reserve Bank of Philadelphia (together,
the _Specified Orders ), neither the Company nor any of its Subsidiaries is subject to any cease-and-desist or other order
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or not set forth in Section 4.15 of the Company Disclosure Schedule, a _Company Regulatory Agreement ) any
Governmental Entity that restricts, or by its terms will in the future restrict, the conduct of its business in any material
respect or that in any manner relates to its capital adequacy, its credit or risk management policies, its dividend
policies, its management, its business or its operations. To the knowledge of the Company, none of the Company or
any of its Subsidiaries has been advised by any Governmental Entity that it is considering issuing or requesting (or is
considering the appropriateness of issuing or requesting) any Company Regulatory Agreement.

4.16. Company Information. The information relating to the Company and its Subsidiaries to be provided by the
Company for inclusion in the Proxy Statement/Prospectus, the Form F-4, any filing pursuant to Rule 165 or Rule 425
under the Securities Act or Rule 14a-12 under the Exchange Act, or in any other document filed with any other
Governmental Entity in connection herewith, will not contain any untrue statement of a material fact or omit to state a
material fact necessary to make the statements therein, in light of the circumstances in which they are made, not
misleading. The Proxy Statement/Prospectus (except for such portions thereof as relate only to Parent or any of its
Subsidiaries) will comply as to form in all material respects with the provisions of the Exchange Act and the rules and
regulations promulgated thereunder. The Form F-4 (except for such portions thereof as relate only to Parent or any of
its Subsidiaries) will comply as to form in all material respects with the provisions of the Securities Act and the rules
and regulations promulgated thereunder.

4.17. Title to Property. (a) The Company and its Subsidiaries have good, valid and marketable title to all real
property owned by them as reflected in the most recent balance sheet included in the Company Reports, except for
properties that have been disposed of in the ordinary course of business since the date of such balance sheet, free and
clear of all Liens, except (x) Liens for current Taxes not yet due and payable and other standard exceptions commonly
found in title policies in the jurisdiction where such real property is located, (y) such encumbrances and imperfections
of title, if any, as do not materially detract from the value of the properties and (z) other such Liens as would not
reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on the Company. All real
property and fixtures used in or relevant to the business, operations or financial condition of the Company and its
Subsidiaries are in good condition and repair except as would not reasonably be expected to have, individually or in
the aggregate, a Material Adverse Effect on the Company.

(b) The Company and its Subsidiaries have good, valid and marketable title to all tangible personal property owned by
them as reflected in the most recent balance sheet included in the Company Reports, except for assets that have been
disposed of in the ordinary course of business since the date of such balance sheet, free and clear of all Liens except as
would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on the
Company.

(c) All leases of real property and all other leases material to the Company and its Subsidiaries under which the
Company or a Subsidiary, as lessee, leases personal property are valid and binding in accordance with their respective
terms, and there is not under any such lease any material existing default by the Company or such Subsidiary or, to the
knowledge of the Company, any other party thereto, or any event which with notice or lapse of time or both would
constitute such a default, and, in the case of leased premises, the Company or such Subsidiary quietly enjoys the use
of the premises provided for in such lease, except in any such case as would not reasonably be expected to have,
individually or in the aggregate, a Material Adverse Effect on the Company.

4.18. Insurance. The Company and its Subsidiaries are insured with reputable insurers against such risks and in such
amounts as the management of the Company reasonably has determined to be prudent and consistent with industry
practice. Section 4.18 of the Company Disclosure Schedule contains a true, correct and complete list and a brief
description of all material insurance policies in force on the date hereof with respect to the business and assets of the
Company and its Subsidiaries (other than insurance policies under which the Company or any Subsidiary thereof is
named as a loss payee, insured or additional insured as a result of its position as a secured lender on specific loans and
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mortgage insurance policies on specific loans or pools of loans). The Company and its Subsidiaries are in material
compliance with their insurance policies and are not in default under any of the material terms thereof, each such
policy is outstanding and in full force and effect, all premiums and other payments due under any material policy have
been paid, and all claims thereunder have been filed in due and timely fashion, except, in each case, as would not
reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on the Company.
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4.19. Environmental Liability. (a) Except as would not reasonably be expected to have, individually or in the
aggregate, a Material Adverse Effect on the Company: there are no legal, administrative, arbitral or other proceedings,
claims, actions, or to the knowledge of the Company, private environmental investigations or remediation activities or
governmental investigations seeking to impose, or that reasonably could be expected to result in the imposition, on the
Company or any of its Subsidiaries of any liability or obligation arising under common law standards of conduct
relating to environmental exposure, human health or safety as it relates to Hazardous Substance handling or exposure,
or under any local, state or federal Law relating to the protection of the environment or human health or safety as it
relates to Hazardous Substance handling or exposure, including the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended (collectively, the _Environmental Laws ), pending or, to the
knowledge of the Company, threatened against the Company or any of its Subsidiaries and to the knowledge of the
Company, no such proceeding, claim, action or governmental investigation that would impose any such liability or
obligation is anticipated by the Company. Section 4.19(a) of the Company Disclosure Schedule sets forth all legal,
regulatory, administrative, arbitral or other proceedings, claims, actions, and, to the knowledge of the Company,
private environmental investigations or remediation activities or governmental investigations seeking to impose, or
that reasonably could be expected to result in the imposition, on the Company or any of its Subsidiaries of any
material liability or obligation arising under Environmental Laws pending or, to the knowledge of the Company,
threatened against the Company or any of its Subsidiaries as of the date of this Agreement. During or, to the
knowledge of the Company prior to, the period of (i) its or any of its Subsidiaries ownership or operation of any of
their respective current properties, (ii) its or any of its Subsidiaries management of any property, or (iii) its or any of
its Subsidiaries holding of a security interest or other interest in any property, there were no releases or threatened
releases of hazardous, toxic, radioactive or dangerous materials or other materials regulated under Environmental
Laws (_Hazardous Substances ) in, on, under or affecting any such property which would reasonably be expected to
result in any claim against, or liability of, the Company or any Subsidiary that would reasonably be expected to have,
individually or in the aggregate, a Material Adverse Effect on the Company.

(b) Neither the Company nor any of its Subsidiaries is subject to any agreement, order, judgment, decree, letter or
memorandum by or with any court, governmental authority, regulatory agency or third party imposing any liability or
obligation pursuant to or under any Environmental Law that would reasonably be expected to have, individually or in
the aggregate, a Material Adverse Effect on the Company. Section 4.19(b) of the Company Disclosure Schedule sets
forth all agreements, orders, judgments, decrees, legal claims or settlements by or with any court, governmental
authority, regulatory agency or third party imposing on the Company or any of its Subsidiaries any material liability or
obligation pursuant to or under any Environmental Law as of the date of this Agreement.

4.20. Opinion Of Financial Advisor. The Company has received the opinion of Goldman, Sachs & Co. to the effect
that, as of the date hereof, and based upon and subject to the factors and assumptions set forth therein, the Merger
Consideration to be received by holders of Company Common Stock, in the aggregate, is fair from a financial point of
view to such holders.

4.21. Intellectual Property. Except as would not reasonably be expected to have, individually or in the aggregate, a
Material Adverse Effect on the Company, (i) the Company and each of its Subsidiaries owns or otherwise has the
right to use, all intellectual property rights, including all trademarks, trade dress, trade names, service marks, domain
names, patents, inventions, trade secrets, know-how, works of authorship and copyrights therein, that are used in the
conduct of their existing businesses and all rights relating to the plans, design and specifications of its branch facilities
(_Proprietary Rights ) free and clear of all Liens and any claims of ownership by current or former employees,
contractors, designers or others and (ii) neither the Company nor any of its Subsidiaries is materially infringing,
diluting, misappropriating or violating, nor has the Company or any or its Subsidiaries received any written (or, to the
knowledge of the Company, oral) communications alleging that any of them has materially infringed, diluted,
misappropriated or violated, any of the Proprietary Rights owned by any other person. To the Company s knowledge,
no other person is infringing, diluting, misappropriating or violating, nor has the Company or any or its Subsidiaries
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maintain: (a) the Proprietary Rights they own and (b) the material software, databases, networks and systems, they
own or control against unauthorized use, modification, or access thereto.

4.22. Loan Matters. (a) (i) Section 4.22(a) of the Company Disclosure Schedule sets forth a list of all extensions of
credit (including commitments to extend credit) (_Loans ) as of the date hereof by the Company and its Subsidiaries to
any directors, executive officers and principal stockholders (as such terms are defined in Regulation O of the Board of
Governors of the Federal Reserve System (12 CFR Part 215)) of the Company or any of its Subsidiaries, (ii) except as
listed in Section 4.22(a) of the Company Disclosure Schedule, there are no employee, officer, director or other

affiliate Loans on which the borrower is paying a rate other than that reflected in the note or the relevant credit
agreement or on which the borrower is paying a rate which was below market at the time the Loan was made and

(iii) all such Loans are and were made in compliance in all material respects with all applicable Laws.

(b) Each outstanding Loan (including Loans held for resale to investors) was solicited and originated, and is and has
been administered and, where applicable, serviced, and the relevant Loan files are being maintained, in all material
respects in accordance with the relevant loan documents, the Company s written underwriting standards (and, in the
case of Loans held for resale to investors, the underwriting standards, if any, of the applicable investors) and with all
applicable requirements of Laws, except for such exceptions as would not reasonably be expected to have,
individually or in the aggregate, a Material Adverse Effect on the Company.

(c) Except as would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on
the Company, (i) each outstanding Loan (x) is evidenced by notes, agreements or other evidences of indebtedness that
are true, genuine and what they purport to be, (y) to the extent secured, has been secured by valid Liens which have
been perfected and (z) to the Company s knowledge, is a legal, valid and binding obligation of the obligor named
therein, enforceable in accordance with its terms, subject to bankruptcy, insolvency, fraudulent conveyance and other
laws of general applicability relating to or affecting creditors rights and to general equity principles and (ii) the loan
documents with respect to each such outstanding Loan complied with all applicable Laws at the time of origination or
purchase by the Company or its Subsidiaries and are complete and correct.

4.23. Transactions with Affiliates. There are no agreements, contracts, plans, arrangements or other transactions
between the Company or any of its Subsidiaries, on the one hand, and any (i) officer or director of the Company or
any of its Subsidiaries, (ii) record or beneficial owner of five percent or more of the voting securities of the Company,
(iii) affiliate or family member of any of the foregoing, (iv) Insider or Insider-Related Party, (v) Pennsylvania
Commerce or any of its Subsidiaries, officers, directors or other affiliates or (vi) any other affiliate of the Company,
on the other hand, except those of a type available to employees of the Company generally. As used in this
Agreement, _affiliate means (unless otherwise specified), with respect to any person, any other person that directly, or
indirectly through one or more intermediaries, controls, is controlled by or is under common control with, such
specified person and _control, with respect to the relationship between or among two or more persons, means the
possession, directly or indirectly, of the power to direct or cause the direction of the affairs or management of a
person, whether through the ownership of voting securities, as trustee or executor, by contract or any other means.

4.24. Community Reinvestment Act Compliance. Each of the Bank Subsidiaries is in compliance in all material

respects with the applicable provisions of the Community Reinvestment Act of 1977 and the regulations promulgated
thereunder (collectively, _CRA ) and has received a CRA rating of at least satisfactory from the OCC or the FDIC, as
applicable, in its most recently completed exam, and the Company has no knowledge of the existence of any fact or
circumstance or set of facts or circumstances which could reasonably be expected to result in any of the Bank
Subsidiaries failing to be in compliance in all material respects with such provisions or having its current rating

lowered.
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4.25. Labor Matters. Neither the Company nor any of its Subsidiaries is a party to or is bound by or is currently
negotiating any collective bargaining agreement, contract or other agreement or understanding with a labor union or
labor organization. Neither the Company nor any of its Subsidiaries is the subject of a proceeding asserting that it or
any such Subsidiary has committed an unfair labor practice (within the meaning of the National Labor Relations Act)
or seeking to compel the Company or any such Subsidiary to bargain with any labor organization as to wages or
conditions of employment, nor, to the Company s knowledge, is any such proceeding
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threatened, and there is no strike or other material labor dispute or disputes involving it or any of its Subsidiaries
pending, or to the Company s knowledge, threatened. To the knowledge of the Company, there is no activity involving
its or any of its Subsidiaries employees involving an attempt to certify a collective bargaining unit or other
organizational activity. As of the date hereof, neither the Company nor any of its Subsidiaries have closed any plant or
facility or effectuated any layoffs of employees, nor has any such action or program been announced for the future,

that would reasonably be expected to give rise to any material liability under the Worker Adjustment and Retraining
Notification Act of 1988, as amended, or any similar state or local law or regulation.

4.26. Derivative Instruments and Transactions. Except as would not reasonably be expected to have, individually or
in the aggregate, a Material Adverse Effect on the Company:

(a) All Derivative Transactions (as defined below) whether entered into for the account of the Company or any of its
Subsidiaries or for the account of a customer of the Company or any of its Subsidiaries, (i) were entered into in the
ordinary course of business consistent with past practice and in accordance with prudent banking practice and
applicable rules, regulations and policies of all applicable Governmental Entities and with counterparties believed to
be financially responsible at the time, (ii) are legal, valid and binding obligations of the Company or one of its
Subsidiaries and, to the knowledge of the Company, each of the counterparties thereto and (iii) are in full force and
effect and enforceable in accordance with their terms. The Company or its Subsidiaries and, to the knowledge of the
Company, the counterparties to all such Derivative Transactions, have duly performed, in all material respects, their
obligations thereunder to the extent that such obligations to perform have accrued. To the knowledge of the Company,
there are no material breaches, violations or defaults or allegations or assertions of such by any party pursuant to any
such Derivative Transactions.

(b) As of August 31, 2007, no Derivative Transaction, were it to be a Loan held by the Company or any of its
Subsidiaries, would be classified as Special Mention,  Substandard, = Doubtful, Loss, Classified, Criticized,
Assets, Concerned Loans, = Watch List, Impaired or words of similar import.

(c) For purposes of this Agreement, the term _Derivative Transaction means any swap transaction, option, warrant,
forward purchase or sale transaction, futures transaction, cap transaction, floor transaction or collar transaction
relating to one or more currencies, commodities, bonds, equity securities, loans, interest rates, catastrophe events,
weather-related events, credit-related events or conditions or any indexes, or any other similar transaction (including
any option with respect to any of these transactions) or combination of any of these transactions, including
collateralized mortgage obligations or other similar instruments or any debt or equity instruments evidencing or
embedding any such types of transactions, and any related credit support, collateral or other similar arrangements
related to such transactions.

4.27. Approvals. As of the date of this Agreement, the Company knows of no reason relating to it or its Subsidiaries
why all regulatory approvals from any Governmental Entity required to consummate the transactions contemplated
hereby should not be obtained on a timely basis without the imposition of a condition or restriction of the type referred

to in Section 8.2(c).

ARTICLE V
REPRESENTATIONS AND WARRANTIES OF PARENT
Except (i) as disclosed in, and reasonably apparent from, any of the Parent Reports filed with the SEC or the Canadian
securities regulatory authorities on or after December 1, 2006 but prior to the date of this Agreement (excluding, in

each case, any disclosures set forth in any risk factor section and in any section relating to forward-looking statements
to the extent they are cautionary, predictive or forward-looking in nature); or (ii) as disclosed in the like-numbered
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section of the disclosure schedule delivered by Parent to the Company contemporaneously with the execution of this
Agreement (the _Parent Disclosure Schedule , it being agreed that, except as otherwise provided in the Parent
Disclosure Schedule, disclosure of any item in any section of the Parent Disclosure Schedule
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shall also be deemed disclosure with respect to any other section of this Agreement to which the relevance of such
item is reasonably apparent), Parent represents and warrants to the Company as follows:

5.1. Corporate Organization. (a) Parent is duly organized and validly existing as a bank under the laws of Canada.
Parent has all requisite corporate power and authority to own, lease or operate all of its properties, rights and assets
and to carry on its business as it is now being conducted, and is duly licensed or qualified to do business in each
jurisdiction in which the nature of the business conducted by it or the character or location of the properties, rights and
assets owned, leased or operated by it makes such licensing or qualification necessary, except where the failure to
have such power or authority or to be so licensed or qualified would not reasonably be expected to have, individually
or in the aggregate, a Material Adverse Effect on Parent. The charter of Parent is the Bank Act (Canada). The copy of
the bylaws of Parent which has been made available to the Companys, is a true, correct and complete copy of such
document as in full force and effect as of the date of this Agreement.

(b) Merger Sub is a corporation duly organized, validly existing and in good standing under the laws of the State of
New Jersey. Merger Sub was formed solely for the purpose of engaging in the transactions contemplated hereby, has
not owned any properties, rights or assets other than in connection with the transactions contemplated by this
Agreement, and has engaged in no other business other than in connection with the transactions contemplated by this
Agreement. Merger Sub is an indirect wholly owned subsidiary of Parent.

5.2. Capitalization. The authorized capital stock of Parent consists of an unlimited number of Parent Common Shares
and unlimited number of Class A First Preferred Shares (the _Parent Preferred Shares ). As of September 28, 2007,
there were 718,102,289 Parent Common Shares outstanding and 39,000,000 Parent Preferred Shares outstanding. As
of September 28, 2007, no Parent Common Shares or Parent Preferred Shares were reserved for issuance. Since
September 28, 2007 and through the date of this Agreement, and other than in connection with the transactions
contemplated by this Agreement, Parent has not (i) issued or authorized the issuance of any Parent Common Shares or
Parent Preferred Shares, or any securities convertible into or exchangeable or exercisable for Parent Common Shares
or Parent Preferred Shares, except for any such issuances of Parent Common Shares as a result of exercise of Parent
Options outstanding as of September 28, 2007, (ii) reserved for issuance any Parent Common Shares or Parent
Preferred Shares or (iii) repurchased or redeemed, or authorized the repurchase or redemption of, any Parent Common
Shares or Parent Preferred Shares. All of the issued and outstanding Parent Common Shares have been duly
authorized and validly issued and are fully paid, nonassessable and free of preemptive rights, with no personal liability
attaching to the ownership thereof. As of the date of this Agreement, except as otherwise set forth in this

Section 5.2(a), neither Parent nor any of its Subsidiaries has or is bound by any outstanding subscriptions, options,
warrants, calls, convertible securities, preemptive rights, redemption rights, stock appreciation rights, stock-based
performance units or other similar rights, agreements, arrangements or commitments of any character relating to the
purchase or issuance of any shares of Parent s capital securities or other equity securities of Parent or any securities
representing the right to purchase or otherwise receive any shares of Parent s capital securities or equity-based awards,
nor is there any agreement, to which Parent or any of its Subsidiaries is a party obligating Parent or any of its
Subsidiaries to (A) issue, transfer or sell any shares of capital stock or other equity interests of Parent or securities
convertible into or exchangeable or exercisable for such shares or equity interests, (B) issue, grant, extend or enter into
any such subscription, option, warrant, call, convertible securities, stock-based performance units or other similar
right, agreement, arrangement or commitment or (C) redeem or otherwise acquire any such shares of capital stock or
other equity interests. The Parent Common Shares to be issued pursuant to the Merger have been duly authorized and,
at the Effective Time, all such shares will be validly issued, fully paid, nonassessable and free of preemptive rights,
with no personal liability attaching to the ownership thereof.

5.3. Authority: No Violation. (a) Parent and Merger Sub have full corporate power and authority to execute and

deliver this Agreement and to consummate the transactions contemplated hereby. The execution and delivery of this
Agreement and the consummation by Parent and Merger Sub of the transactions contemplated hereby have been duly
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and validly approved by all necessary corporate action of Parent and Merger Sub, and no other corporate or
shareholder proceedings on the part of Parent and Merger Sub are necessary to approve this Agreement or to
consummate the transactions contemplated hereby. This Agreement has been duly and validly executed and delivered
by Parent and Merger Sub and (assuming due authorization, execution and delivery by the Company) constitutes a
valid and binding obligation of Parent and Merger Sub, enforceable against Parent and Merger Sub in
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accordance with its terms, except as enforcement may be limited by general principles of equity whether applied in a
court of law or a court of equity and by bankruptcy, insolvency and similar laws affecting creditors rights and
remedies generally.

(b) Neither the execution and delivery of this Agreement by Parent and Merger Sub, nor the consummation by Parent
and Merger Sub of the transactions contemplated hereby, nor compliance by Parent and Merger Sub with any of the
terms or provisions hereof, will (i) violate any provision of the certificate of incorporation, bylaws or similar
governing documents of Parent and Merger Sub or any of the similar governing documents of any of their respective
Subsidiaries or (ii) assuming that the consents, approvals and waiting periods referred to in Section 5.4 are duly
obtained or satisfied, (x) violate any Law applicable to Parent or any of its Subsidiaries or any of their respective
properties, rights or assets, or (y) violate, conflict with, result in a breach of any provision of or the loss of any benefit
under, or require redemption or repurchase or otherwise require the purchase or sale of any securities, constitute a
default under, result in the termination of or a right of termination, modification or cancellation under, accelerate the
performance required by, or result in the creation of any Lien (or have any of such results or effects upon notice or
lapse of time, or both) upon any of the respective properties, rights or assets of Parent or Merger Sub or any of their
respective Subsidiaries under, any of the terms, conditions or provisions of any note, bond, mortgage, indenture, deed
of trust, license, lease, agreement, contract, permit, concession, franchise or other instrument or obligation to which
Parent or Merger Sub or any of their respective Subsidiaries is a party, or by which they or any of their respective
properties, rights, assets or business activities may be bound or affected, except (in the case of clause (ii) above) for
such violations, conflicts, breaches, defaults or other events which would not reasonably be expected to have,
individually or in the aggregate, a Material Adverse Effect on Parent.

5.4. Consents and Approvals. Except for (i) the filing of applications and notices, as applicable, with the Federal
Reserve Board under the BHC Act (including with respect to the qualification of TopCo and IntermediateCo as bank
holding companies and the indirect acquisition by Parent of the Company s interest in Pennsylvania Commerce), the
New Jersey Department of Banking and Insurance, the Pennsylvania Department of Banking and the Superintendent
of Financial Institutions (Canada) and the approval of such applications and notices, (ii) approval of the listing on the
Toronto Stock Exchange and the New York Stock Exchange of the Parent Common Shares to be issued in the Merger
and to be reserved for issuance upon exercise of the Parent Options issued in substitution for Company Options
pursuant to Section 2.4, (iii) the filing with the SEC of the Proxy Statement/Prospectus and the filing and declaration
of effectiveness of the registration statement on Form F-4 in which the Proxy Statement/Prospectus will be included as
a prospectus and any filings or approvals under applicable state securities Laws, (iv) the filing of the Certificate of
Merger with the New Jersey Department of the Treasury, Division of Commercial Recording pursuant to the NJBCA
and such other Governmental Entities as required by the NJBCA, (v) the approval of this Agreement by the Required
Company Vote, (vi) any notices or filings under the HSR Act and the expiration or termination of any applicable
waiting periods thereunder, (vii) the consents, authorizations, approvals, filings or exemptions in connection with the
applicable provisions of federal, state or provincial securities Laws or the rules or regulations of any applicable
self-regulatory organization, in any such case relating to the regulation of broker-dealers, investment companies and
investment advisors, (viii) the consents, authorizations, approvals, filings or exemptions in connection with the
applicable provisions of insurance Laws and (ix) the consents, authorizations, approvals, filings and registrations of
third parties which are not Governmental Entities, the failure of which to obtain or make would not be reasonably
expected to have, individually or in the aggregate, a Material Adverse Effect on Parent, no consents or approvals of, or
filings or registrations with, any Governmental Entity or of or with any other third party by and on behalf of Parent or
Merger Sub are necessary in connection with (A) the execution and delivery by Parent and Merger Sub of this
Agreement and (B) the consummation by Parent and Merger Sub of the Merger and the other transactions
contemplated hereby.

5.5. SEC Documents: Other Reports; Internal Controls. (a) Parent has filed all required reports, forms, schedules,
registration statements and other documents with the SEC and the Canadian securities regulatory authorities since
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December 31, 2003 (the _Parent Reports ) and has paid all fees and assessments due and payable in connection
therewith. As of their respective dates of filing with the SEC or the applicable Canadian securities regulatory authority
(or, if amended or superseded by a subsequent filing prior to the date hereof, as of the date of such subsequent filing),
the Parent Reports complied in all material respects with the requirements of the Securities Act, the Exchange Act or
the applicable Canadian securities Laws, as the case may be, and the rules and regulations

A-22

Table of Contents 156



Edgar Filing: Mueller Water Products, Inc. - Form 8-K

Table of Contents

of the SEC or the applicable Canadian securities regulatory authority thereunder applicable to such Parent Reports,
and none of the Parent Reports when filed with the SEC or the applicable Canadian securities regulatory authority,
and if amended prior to the date hereof, as of the date of such amendment, contained any untrue statement of a
material fact or omitted to state a material fact required to be stated therein or necessary to make the statements
therein, in light of the circumstances under which they were made, not misleading. There are no outstanding
comments from or unresolved issues raised by the SEC or any Canadian securities regulatory authority, as applicable,
with respect to any of the Parent Reports. None of Parent s Subsidiaries is required to file periodic reports with the
SEC pursuant to Section 13 or 15(d) of the Exchange Act.

(b) Parent and each of its Subsidiaries have timely filed all material reports, schedules, forms, registrations, statements
and other documents, together with any amendments required to be made with respect thereto, that they were required
to file since December 31, 2003 with any Governmental Entity (other than the SEC and the Canadian securities
regulatory authorities) and have paid all fees and assessments due and payable in connection therewith.

(c) Except as would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on
Parent, Parent has disclosed, based on its most recent evaluation prior to the date hereof, to Parent s auditors and the
audit committee of Parent s board of directors and in Section 5.5(c) of the Parent Disclosure Schedule (i) any
significant deficiencies and material weaknesses in the design or operation of internal controls over financial reporting
which are reasonably likely to adversely affect in any material respect Parent s ability to record, process, summarize
and report financial information and (ii) any fraud, whether or not material, that involves management or other
employees who have a significant role in Parent s internal controls over financial reporting.

(d) The records, systems, controls, data and information of Parent and its Subsidiaries are recorded, stored, maintained
and operated under means (including any electronic, mechanical or photographic process, whether computerized or
not) that are under the exclusive ownership and direct control of Parent or its Subsidiaries or accountants (including
all means of access thereto and therefrom), except for any non-exclusive ownership and non-direct control that would
not reasonably be expected to have a material adverse effect on the system of internal accounting controls described in
the following sentence. Parent and its Subsidiaries have devised and maintain a system of internal accounting controls
sufficient to provide reasonable assurances regarding the reliability of financial reporting and the preparation of
financial statements in accordance with Canadian GAAP.

(e) Parent has designed and implemented disclosure controls and procedures (within the meaning of Rules 13a-15(e)
and 15d-15(e) of the Exchange Act and the applicable Canadian securities Laws) to ensure that material information
relating to Parent and its Subsidiaries is made known to the management of Parent by others within those entities as
appropriate to allow timely decisions regarding required disclosure and to make the certifications required by the
Exchange Act and the applicable Canadian securities Laws with respect to the Parent Reports.

5.6. Financial Statements. Undisclosed Liabilities. (a) The financial statements of Parent (including any related notes
and schedules thereto) included in the Parent Reports complied as to form, as of their respective dates of filing with
the SEC or the applicable Canadian securities regulatory authority (or, if amended or superseded by a subsequent
filing prior to the date hereof, as of the date of such subsequent filing), in all material respects, with all applicable
accounting requirements and with the published rules and regulations of the SEC or the applicable Canadian securities
regulatory authority with respect thereto (except, in the case of unaudited statements, as permitted by the rules of the
applicable Canadian regulatory authorities), have been prepared in accordance with Canadian GAAP applied on a
consistent basis during the periods involved (except as may be disclosed therein), and fairly present, in all material
respects, the consolidated financial position of Parent and its Subsidiaries and the consolidated results of operations,
changes in stockholders equity and cash flows of such companies as of the dates and for the periods shown (subject, in
the case of unaudited statements, to normal year-end audit adjustments, none of which is expected to be material, and
to any other adjustments described therein, including the notes thereto). The books and records of Parent and its
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Subsidiaries have been, and are being, maintained in all material respects in accordance with Canadian GAAP and any
other applicable legal and accounting requirements and reflect only actual transactions.

(b) Except for (i) those liabilities that are fully reflected or reserved for in the consolidated financial statements of
Parent included in its Quarterly Report to Shareholders filed on Form 6-K for the quarter ended
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July 31, 2007, as filed with the SEC or otherwise disclosed in the Parent Reports filed subsequent to the date of the
filing of such quarterly financial statements and prior to the date hereof, (ii) this Agreement, or (iii) liabilities incurred
since July 31, 2007 in the ordinary course of business consistent with past practice, neither Parent nor any of its
Subsidiaries has incurred any liability of any nature whatsoever (whether absolute, accrued or contingent or otherwise
and whether due or to become due), either alone or when combined with all other liabilities of a type not described in
clause (i), (ii) or (iii), which has had, or would be reasonably expected to have, a Material Adverse Effect on Parent.

5.7. Broker s Fees. Except for the persons set forth in Section 5.7 of the Parent Disclosure Schedule, whose fees and
expenses shall be paid by Parent, neither Parent nor any Subsidiary thereof nor any of their respective officers or
directors has employed any broker or finder or incurred any liability for any broker s fees, commissions or finder s fees
in connection with the Merger or any other transaction contemplated by this Agreement.

5.8. Absence of Certain Changes or Events. Since October 31, 2006, no event has occurred or circumstance has

arisen which has had or would reasonably be expected to have, individually or in the aggregate, a Material Adverse
Effect on Parent.

5.9. Legal Proceedings. (a) Neither Parent nor any of its Subsidiaries (or, to the knowledge of Parent, any of the
current or former directors or executive officers of Parent or any of its Subsidiaries) is a party to any, and there are no
pending or, to the best of Parent s knowledge, threatened legal, administrative, arbitral or other proceedings, claims,
actions or governmental or regulatory investigations of any nature against or affecting Parent or any of its Subsidiaries
or challenging the validity or propriety of the transactions contemplated by this Agreement as to which there is a
reasonable possibility of an adverse determination and which would reasonably be expected to have, individually or in
the aggregate, a Material Adverse Effect on Parent.

(b) There is no injunction, order, award, judgment, settlement, decree, or regulatory restriction imposed upon Parent,
any of its Subsidiaries or the assets of Parent or any of its Subsidiaries which would reasonably be expected to have,
individually or in the aggregate, a Material Adverse Effect on Parent.

5.10. Board Approval: No Shareholder Vote Required. (a) The board of directors of Parent has duly approved this
Agreement, the Merger and the other transactions contemplated hereby. The board of directors of Merger Sub has
duly approved this Agreement, the Merger and the other transactions contemplated hereby, declared it advisable for
Merger Sub to enter into this Agreement and this Agreement has been approved by the sole shareholder of Merger
Sub.

(b) No vote of the holders of Parent Common Shares or the Parent Preferred Shares is necessary to approve and adopt
this Agreement and the transactions contemplated hereby.

5.11. Compliance With Applicable Law. Parent and each of its Subsidiaries hold, and have at all times held, all
licenses, franchises, permits and authorizations which are necessary for the lawful conduct of their respective
businesses and ownership of their respective properties and assets under and pursuant to each, and have complied with
and are not in default or violation of any, applicable Law relating to Parent or any of its Subsidiaries, except where the
failure to hold such license, franchise, permit or authorization or such noncompliance, default or violation would not
reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on Parent, and neither
Parent nor any of its Subsidiaries knows of, or has received notice of, any defaults or violations of applicable Law
which would reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on Parent.

5.12. Agreements With Regulatory Agencies. Except as would not reasonably be expected to have, individually or in

the aggregate, a Material Adverse Effect on Parent, neither Parent nor any of its Subsidiaries is subject to any
cease-and-desist or other order issued by, or is a party to any written agreement, consent agreement or memorandum
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of understanding with, or is a party to any commitment letter or similar undertaking to, or is a recipient of any
extraordinary supervisory letter from, or is subject to any order or directive by, or has adopted any board resolutions at
the request of (each, a _Parent Regulatory Agreement ), any Governmental Entity that restricts or by its terms will in the
future restrict the conduct of its business in any material respect or that in any manner relates to its capital adequacy,

its credit or risk management policies, its dividend policy, its management, its business or its operations. To the
knowledge of Parent, none of Parent or any of its Subsidiaries has been advised by
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any Governmental Entity that it is considering issuing or requesting (or is considering the appropriateness of issuing
or requesting) any Parent Regulatory Agreement.

5.13. Einancing. As of the Closing Date, Parent or one of its Subsidiaries will have available all funds necessary to
pay on the Closing Date the aggregate cash portion of the Merger Consideration and all fees and expenses to be paid
by Parent pursuant to this Agreement.

5.14. Parent Information. The information relating to Parent and its Subsidiaries to be provided by Parent for
inclusion in the Proxy Statement/Prospectus, the Form F-4, any filing pursuant to Rule 165 or Rule 425 under the
Securities Act or Rule 14a-12 under the Exchange Act, or in any other document filed with any other Governmental
Entity in connection herewith, will not contain any untrue statement of a material fact or omit to state a material fact
necessary to make the statements therein, in light of the circumstances in which they are made, not misleading. The
Proxy Statement/Prospectus (except for such portions thereof that relate only to the Company or any of its
Subsidiaries) will comply as to form in all material respects with the provisions of the Exchange Act and the rules and
regulations promulgated thereunder. The Form F-4 (except for such portions thereof as relate only to the Company or
any of its Subsidiaries) will comply as to form in all material respects with the provisions of the Securities Act and the
rules and regulations promulgated thereunder.

5.15. Approvals. As of the date of this Agreement, Parent knows of no reason relating to it or its Subsidiaries why all
regulatory approvals from any Governmental Entity required to consummate the transactions contemplated hereby
should not be obtained on a timely basis without the imposition of a condition or restriction of the type referred to in

Section 8.2(¢).

ARTICLE VI

COVENANTS RELATING TO CONDUCT OF BUSINESS

6.1. Conduct of Business Prior to the Effective Time. Except as otherwise expressly contemplated or permitted by
this Agreement or with the prior written consent of Parent (which consent shall not be unreasonably withheld or

delayed), during the period from the date of this Agreement to the Effective Time, the Company shall, and shall cause
each of its Subsidiaries to, (i) conduct its business only in the usual, regular and ordinary course consistent with past
practice (provided, that no action by the Company or its Subsidiaries with respect to matters specifically addressed by
any provision of Section 6.2 shall be deemed a breach of this clause (i) unless such action constitutes a breach of such
provision of Section 6.2), (ii) use commercially reasonable efforts to maintain and preserve intact its business
organization, and its rights, authorizations, franchises and other authorizations issued by Governmental Entities,
preserve its advantageous business relationships with customers, vendors and others doing business with it and retain
the services of its officers and key employees and (iii) take no action which would reasonably be expected to
materially and adversely affect or delay (x) the receipt of any approvals of any Governmental Entity required to
consummate the Merger or (y) the consummation of Merger.

6.2. Company Forbearances. Except as expressly contemplated or permitted by this Agreement or as set forth in
Section 6.2 of the Company Disclosure Schedule, during the period from the date of this Agreement to the Effective
Time, the Company shall not, and shall not permit any of its Subsidiaries to, without the prior written consent of
Parent (which consent shall not be unreasonably withheld or delayed):

(a) (i) adjust, split, combine or reclassify any capital stock or other equity interest; (ii) set any record or payment dates
for the payment of any dividends or distributions on its capital stock or other equity interest or make, declare or pay
any dividend or make any other distribution on, or directly or indirectly redeem, purchase or otherwise acquire, any
shares of its capital stock or other equity interest or any securities or obligations convertible into or exchangeable or
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exercisable for any shares of its capital stock or other equity interest or stock appreciation rights or grant any person
any right to acquire any shares of its capital stock or other equity interest, other than (A) regular quarterly cash
dividends on Company Common Stock equal to the rate paid during the fiscal quarter immediately preceding the date
hereof with record and payment dates consistent with past practice (subject to the Company s obligations pursuant to
Section 6.4); and (B) dividends paid by any of the Subsidiaries of the Company so long as such dividends are only
paid to the Company or any of its other wholly owned Subsidiaries; provided that no such dividend shall cause any
Bank Subsidiary to cease to qualify
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asa well capitalized institution under the prompt corrective action provisions of the Federal Deposit Insurance
Corporation Improvement Act of 1991, as amended, and the applicable regulations thereunder; or (iii) issue or commit
to issue any additional shares of capital stock or other equity interest (except pursuant to the exercise of Company
Options outstanding as of the date hereof and disclosed in Section 4.2(b) of the Company Disclosure Schedule), or
any securities convertible into or exercisable or exchangeable for, or any rights, warrants or options to acquire, any
additional shares of capital stock or other equity interest (including Company Options);

(b) enter into any new line of business or change its lending, investment, risk and asset-liability management and other
material banking or operating policies in any material respect, except as required by Law or by policies imposed by a
Governmental Entity;

(c) sell, license, lease, transfer, mortgage, encumber or otherwise dispose of, or abandon or fail to maintain, any of its
material rights, assets or properties or cancel or release any material indebtedness owed to any such person or any
claims held by any such person, except (i) sales of Loans and sales of investment securities subject to repurchase, in
each case in the ordinary course of business consistent with past practice, (ii) as expressly required by the terms of any
contracts or agreements in force at the date of this Agreement and set out in Section 6.2(c) of the Company Disclosure
Schedule or (iii) pledges of assets to secure public deposits accepted in the ordinary course of business consistent with
past practice;

(d) make any acquisition of or investment in any other person, by purchase or other acquisition of stock or other
equity interests (other than in a fiduciary capacity in the ordinary course of business consistent with past practice), by
merger, consolidation, asset purchase or other business combination, or by formation of any joint venture or other
business organization or by contributions to capital; or make any purchases or other acquisitions of any debt
securities, property or assets (including any investments or commitments to invest in real estate or any real estate
development project) in or from any person other than a wholly owned Subsidiary of the Company, except for

(i) foreclosures and other similar acquisitions in connection with securing or collecting debts previously contracted,
(i1) purchases of U.S. government and U.S. government agency securities which are investment grade rated and, in the
case of any such securities that are fixed rate instruments, have a final maturity of five years or less, and

(iii) transactions that, together with all other such transactions, are not material to the Company, and in each case in
the ordinary course of business consistent with past practice;

(e) foreclose on or take a deed or title to any commercial real estate that would reasonably be expected to pose a risk
of a material environmental liability without first obtaining a Phase I environmental assessment of the property, or
foreclose on or take a deed or title to any commercial real estate if such environmental assessment indicates the
presence of hazardous, toxic, radioactive or dangerous materials or other materials regulated under Environmental
Laws in an amount or condition that would reasonably be expected to result in any material liability;

(f) other than in the ordinary course of business consistent with past practice, enter into, renew, extend or terminate
(i) any Company Contract or (ii) any agreement referenced in Section 4.7 (or any other agreement with any broker or
finder in connection with the Merger or any other transaction contemplated by this Agreement) or any agreement,
contract, plan, arrangement or other transaction of the type described in Section 4.23; or make any material change in
any such Company Contract or agreement, contract, plan, arrangement or other transaction;

(g) except as required by Law or the terms of any Plan or agreement in effect on September 1, 2007 and disclosed in
Section 4.11(a) of the Company Disclosure Schedule, (i) increase the compensation or benefits of any Company
Employee; (ii) grant or pay any change-in-control, retention bonus, severance or termination pay to any Company
Employee; (iii) loan or advance any money or other property to, or sell, transfer or lease any properties, rights or
assets to, any Company Employee; (iv) establish, adopt, enter into, amend, terminate or grant any waiver or consent
under any Plan or any plan, agreement, program, policy, trust, fund or other arrangement that would be a Plan if it
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to, or amended and restated, employment agreements with any Company Employees providing for an annual base
salary in excess of $150,000 or severance benefits that
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are any greater than those to be provided under the Severance Plan); (v) grant any equity or equity-based awards;
(vi) hire, or terminate the employment of, any Company Employee with an annual base salary in excess of $150,000;
or (vii) effectuate any layoffs of Company Employees without compliance in all material respects with the Worker
Adjustment and Retraining Notification Act of 1988, as amended, and any similar state or local law or regulation;

(h) (i) make, or commit to make, any capital expenditures in excess of (A) $1 million per project or related series of
projects or (B) $35 million in the aggregate or (ii) incur any material indebtedness for borrowed money or assume,
guarantee, endorse or otherwise as an accommodation become responsible for the long-term indebtedness of any other
person (other than deposits and similar liabilities in the ordinary course of business consistent with past practice,
indebtedness of the Company s Subsidiaries to the Company or any of its wholly owned Subsidiaries and indebtedness
under existing lines of credit and renewals or extensions thereof);

(i) permit the commencement of any construction of new structures or facilities upon, or purchase, enter into the
option to purchase, or exercise the right to purchase, any real property in respect of, any branch office, loan production
or servicing facility or other real property and except as required by Law, make application for the opening, relocation
or closing of any, or open, relocate or close any, branch office, loan production or servicing facility or other real

property;

(j) except for Loans or commitments for Loans that have previously been approved by the Company prior to the date
of this Agreement, without previously notifying and consulting with Parent, make or acquire any Loan or issue a
commitment (or renew or extend an existing commitment) for any Loan (x) that is not made in conformity, in all
material respects, with the Company s ordinary course lending policies and guidelines in effect as of the date hereof or
(y) which has a principal balance in excess of $20 million, or which increases an existing Loan by $20 million or

more;

(k) except as otherwise expressly permitted elsewhere in this Section 6.2, engage or participate in any material
transaction (other than furnishing information and participating in discussions to the extent permitted by Section 7.4)
or incur or sustain any material obligation, in each case, other than in the ordinary course of business consistent with
past practice;

(1) except pursuant to agreements or arrangements in effect on the date hereof and specified in Section 6.2(1) of the
Company Disclosure Schedule, pay, loan or advance any amount to, or sell, transfer or lease any properties, rights or
assets (real, personal or mixed, tangible or intangible) to, or enter into any agreement or arrangement with, any of its
officers or directors or any of their family members, any Insiders or Insider-Related Parties or affiliates or associates
(as such term is defined under the Exchange Act) of any of its officers or directors other than Loans made in the
ordinary course of the business of the Company and its Subsidiaries, and, in the case of any such agreements or
arrangements relating to compensation, fringe benefits, severance or termination pay or related matters, only as
otherwise permitted pursuant to this Section 6.2;

(m) (i) settle any claim, action or proceeding involving monetary damages in excess of $2 million for any individual
claim, action or proceeding or $10 million in the aggregate, or (ii) waive or release any material rights or claims, or
agree or consent to the issuance of any injunction, decree, order or judgment restricting or otherwise affecting its
business or operations, other than in the ordinary course of business consistent with past practice;

(n) adopt or implement any amendment of its certificate of incorporation, bylaws or similar governing documents, or
enter into a plan of consolidation, merger, share exchange, share acquisition, reorganization or complete or partial
liquidation with any person (other than consolidations, mergers or reorganizations solely among wholly owned
subsidiaries of the Company, other than CBIS and any of its Subsidiaries), or a letter of intent, memorandum of
understanding or agreement in principle with respect thereto;
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mortgage related securities which would be considered high-risk securities under applicable regulatory
pronouncements;

(p) except as required by Law, make any material changes in its policies and practices with respect to (i) underwriting,
pricing, originating, acquiring, selling, servicing, or buying or selling rights to service Loans or (ii) its hedging
practices and policies;

(q) take any action that violates, or fail to timely take any action that is required by, either of the Specified Orders;

(r) take any action that is intended or may reasonably be expected to result in any of its representations and warranties
set forth in this Agreement being or becoming untrue in any material respect at any time prior to the Effective Time,
or in any of the conditions to the Merger set forth in Section 8.1 or 8.2 not being satisfied or in a Requisite Regulatory
Approval not being obtained without imposition of a condition of the type referred to in Section 8.2(c) or in a material
violation of any provision of this Agreement;

(s) make any material changes in its methods, practices or policies of financial or Tax accounting, except as may be
required under Law or U.S. GAAP, in each case as approved in writing by the Company s independent public
accountants;

(t) enter into any securitizations of any Loans or create any special purpose funding or variable interest entity;

(u) (i) other than in the ordinary course of business consistent with past practice, introduce any material new products
or services or any material marketing campaigns or (ii) introduce any material new sales compensation or incentive
programs or arrangements;

(v) except as required by Law, make or change any material Tax election, file any amended Tax Returns, settle or
compromise any material Tax liability of the Company or any of its Subsidiaries, agree to an extension or waiver of
the statute of limitations with respect to the assessment or determination of Taxes of the Company or any of its
Subsidiaries, enter into any closing agreement with respect to any material Tax or surrender any right to claim a
material Tax refund; or

(w) agree to, or make any commitment to, take any of the actions prohibited by this Section 6.2.

6.3. No Fundamental Parent Changes. Except as expressly contemplated or permitted by this Agreement, or as
required by applicable Law, during the period from the date of this Agreement to the Effective Time, Parent shall not,
and shall not permit any of its Subsidiaries to, without the prior written consent of the Company (which consent shall
not be unreasonably withheld or delayed), (i) amend, repeal or otherwise modify its bylaws in a manner that would
materially and adversely affect the economic benefits of the Merger to the holders of Company Common Stock,

(ii) take any action that is intended or may reasonably be expected to result in any of its representations and warranties
set forth in this Agreement being or becoming untrue in any material respect at any time prior to the Effective Time,
or in any of the conditions to the Merger set forth in Section 8.1 or 8.3 not being satisfied or in a Requisite Regulatory
Approval not being obtained without imposition of a condition of the type referred to in Section 8.2(¢c), or in a
material violation of any provision of this Agreement, (iii) in the case of Parent only, declare or pay any extraordinary
or special dividends on or make any other extraordinary or special distributions in respect of any of its capital stock, or
(iv) agree to, or make any commitment to, take any of the actions prohibited by this Section 6.3.

6.4. Company Dividends. From and after January 1, 2008 and until the Effective Time, the Company shall consult

with Parent regarding the record dates and the payment dates relating to any dividends in respect of Company
Common Stock, it being the intention of the Company and Parent that holders of Company Common Stock shall not
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A-28

Table of Contents 168



Edgar Filing: Mueller Water Products, Inc. - Form 8-K

Table of Contents
ARTICLE VII
ADDITIONAL AGREEMENTS

7.1. Regulatory Matters. (a) Parent and the Company shall cooperate in preparing and promptly cause to be filed
with the SEC the Proxy Statement/Prospectus, and Parent shall prepare and promptly cause to be filed with the SEC
the Form F-4. Each of Parent and the Company shall use reasonable best efforts to have the Form F-4 declared
effective under the Securities Act as promptly as practicable after such filing and to keep the Form F-4 effective as
long as is necessary to consummate the Merger and the other transactions contemplated hereby, and the Company
shall mail the Proxy Statement/Prospectus to its shareholders as promptly as practicable after the Form F-4 is declared
effective. Parent and the Company shall, as promptly as practicable after receipt thereof, provide the other party with
copies of any written comments and advise the other party of any oral comments with respect to the Proxy
Statement/Prospectus or the Form F-4 received from the SEC. Each party shall cooperate and provide the other party
with a reasonable opportunity to review and comment on any amendment or supplement to the Proxy
Statement/Prospectus and the Form F-4 prior to filing such with the SEC.

(b) Subject to the other provisions of this Agreement, the parties hereto shall cooperate with each other and use
reasonable best efforts to prepare and file promptly all necessary documentation, to effect all applications, notices,
petitions and filings, to obtain as promptly as practicable all permits, consents, approvals and authorizations of all
third parties and Governmental Entities which are necessary or advisable to consummate the transactions
contemplated by this Agreement and to comply with the terms and conditions of all such permits, consents, approvals
and authorizations of all such third parties and Governmental Entities. The Company and Parent shall have the right to
review in advance, and to the extent practicable each will consult the other on, in each case subject to applicable
Laws, all the information relating to the other party and any of its respective Subsidiaries, that appears in any filing
made with, or written materials submitted to, any third party or any Governmental Entity in connection with the
transactions contemplated by this Agreement. In exercising the foregoing right, each of the parties hereto shall act
reasonably and as promptly as practicable. The parties hereto agree that they will consult with each other with respect
to the obtaining of all permits, consents, approvals and authorizations of all third parties or Governmental Entities
necessary or advisable to consummate the transactions contemplated by this Agreement and each party will keep the
other apprised of the status of matters relating to consummation of the transactions contemplated hereby.

(c) Parent and the Company shall, upon request, furnish each other with all information concerning themselves, their
Subsidiaries, directors, officers and shareholders and such other matters as may be reasonably necessary or advisable
in connection with the preparation of the Proxy Statement/Prospectus, the Form F-4 or any other statement, filing,
notice or application made by or on behalf of Parent, the Company or any of their respective Subsidiaries to any
Governmental Entity in connection with the Merger and the other transactions contemplated by this Agreement.
Parent and the Company shall make any necessary filings with respect to the Merger under the Securities Act and the
Exchange Act and the rules and regulations promulgated thereunder and any applicable state, provincial or local
securities Laws.

(d) Parent and the Company shall promptly advise each other upon receiving any communication from any
Governmental Entity whose consent or approval is required for consummation of the transactions contemplated by
this Agreement which causes such party to believe that there is a reasonable likelihood that any Requisite Regulatory
Approval will not be obtained or that the receipt of any such approval will be materially delayed or conditioned.

(e) Without limiting the scope of the foregoing paragraphs, the Company shall, to the extent permitted by applicable
Law (i) promptly advise Parent of the receipt of any substantive communication from a Governmental Entity with
respect to the Specified Regulatory Matters, (ii) provide Parent with a reasonable opportunity to participate in the
preparation of any response thereto and the preparation of any other substantive submission or communication to any
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any meetings or substantive telephone conversations that the Company or its Subsidiaries or their respective
representatives may have from time to time with any Governmental Entity with respect to the Specified Regulatory
Matters.
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7.2. Access to Information. (a) Upon reasonable notice and subject to applicable Laws relating to the exchange of
information, the Company shall, and shall cause each of its Subsidiaries to, afford to the officers, employees,
accountants, counsel and other representatives of Parent access, during normal business hours during the period prior
to the Effective Time, to all its properties, books, contracts, commitments and records, and to its officers, employees,
accountants, counsel and other representatives, in each case in a manner not unreasonably disruptive to the operation
of the business of the Company and its Subsidiaries, and, during such period, the Company shall, and shall cause its
Subsidiaries to, make available to Parent (i) a copy of each report, schedule, registration statement and other document
filed or received by it during such period pursuant to the requirements of the federal securities Laws or federal or state
banking, mortgage lending, real estate or consumer finance or protection Laws (other than reports or documents which
the Company is not permitted to disclose under applicable Law) and (ii) all other information concerning its business,
properties and personnel as Parent may reasonably request. Neither the Company nor any of its Subsidiaries shall be
required to provide access to or to disclose information where such access or disclosure would jeopardize any
attorney-client privilege or contravene any Law. The parties hereto will make appropriate substitute disclosure
arrangements under circumstances in which the restrictions of the preceding sentence apply.

(b) Upon reasonable notice and subject to applicable Laws relating to the exchange of information, Parent shall, and
shall cause its Subsidiaries to, afford to the officers, employees, accountants, counsel and other representatives of the
Company, access, during normal business hours during the period prior to the Effective Time, to such information
regarding Parent and its Subsidiaries as shall be reasonably necessary for the Company to fulfill its obligations
pursuant to this Agreement or that may be reasonably necessary for the Company to confirm that the representations
and warranties of Parent contained herein are true and correct and that the covenants of Parent contained herein have
been performed in all material respects. Neither Parent nor any of its Subsidiaries shall be required to provide access
to or to disclose information where such access or disclosure would jeopardize any attorney-client privilege or
contravene any Law. The parties hereto will make appropriate substitute disclosure arrangements under circumstances
in which the restrictions of the preceding sentence apply.

(c) Parent shall hold all information furnished by the Company or any of its Subsidiaries or representatives pursuant to
Section 7.2(a) in confidence to the extent required by, and in accordance with, the provisions of the Confidentiality
Agreement, dated August 7, 2007, between Parent and the Company (the _Company Confidentiality Agreement ). The
Company shall hold all information furnished by Parent or any of its Subsidiaries or representatives pursuant to

Section 7.2(b) in confidence to the extent required by, and in accordance with, the provisions of the Confidentiality
Agreement dated September 10, 2007, between Parent and the Company (the _Parent Confidentiality Agreement ).

(d) No investigation by any of the parties or their respective representatives shall constitute a waiver of or otherwise
affect the representations, warranties, covenants or agreements of the others set forth herein.

7.3. Shareholder Approval. (a) The Company shall duly take all lawful action to call, give notice of, convene and
hold a meeting of its shareholders as promptly as reasonably practicable following the date upon which the Form F-4
becomes effective (the _Company Shareholders Meeting ) for the purpose of obtaining the Required Company Vote
and, subject to Section 7.3(b), shall take all lawful action to solicit the approval of this Agreement by such
shareholders. The board of directors of the Company shall recommend approval of this Agreement by the shareholders
of the Company (the _Company Recommendation ) in the Proxy Statement/Prospectus and shall not directly or
indirectly withdraw, amend or modify in any manner adverse to Parent such recommendation (a _Change in Company
Recommendation ), except as and to the extent expressly permitted by Section 7.3(b). Notwithstanding any Change in
Company Recommendation, this Agreement shall be submitted to the shareholders of the Company at the Company
Shareholders Meeting for the purpose of approving this Agreement and nothing contained herein shall be deemed to
relieve the Company of such obligation. In addition to the foregoing, the Company shall not submit to the vote of its
shareholders any Acquisition Proposal other than the Merger.
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(1) it has complied in all material respects with Section 7.4,
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(ii) its board of directors, based on the advice of its outside counsel, determines in good faith that failure to take such
action is reasonably likely to result in a violation of its fiduciary duties under applicable Law, and

(iii) if the Company s board of directors intends to effect a Change in Company Recommendation in relation to an
Acquisition Proposal, (A) the Company s board of directors has concluded in good faith that such Acquisition Proposal
constitutes a Superior Proposal after giving effect to all of the adjustments which may be offered by Parent pursuant to
clause (C) below, (B) the Company has notified Parent, at least five (5) Business Days in advance, of its intention to
effect a Change in Company Recommendation (the _Notice Period ), specifying the material terms and conditions of
any such Superior Proposal (including the identity of the party making such Superior Proposal) and furnishing to
Parent a copy of the relevant proposed transaction agreements with the party making such Superior Proposal and other
material documents and (C) during the Notice Period, and in any event, prior to effecting such a Change in Company
Recommendation, the Company has negotiated, and has caused its financial and legal advisors to negotiate, with
Parent in good faith (to the extent Parent desires to negotiate) to make such adjustments in the terms and conditions of
this Agreement so that such Acquisition Proposal ceases to constitute a Superior Proposal.

7.4. Acquisition Proposals. (a) Except to the extent expressly permitted by Section 7.17, from the date hereof until
the Effective Time or, if earlier, the date on which this Agreement is terminated in accordance with Article IX, the
Company shall not, and shall cause its Subsidiaries and its and its Subsidiaries respective officers, directors,
employees, agents and representatives (including any investment bankers, attorneys or accountants retained by it or
any of its Subsidiaries) (_Representatives ) not to, directly or indirectly, (i) initiate, solicit, encourage or knowingly
facilitate (including by way of providing confidential information) the submission of any inquiries, proposals or offers
(whether firm or hypothetical) or any other efforts or attempts that constitute or may reasonably be expected to lead
to, any Acquisition Proposal, (ii) have any discussions with or provide any confidential information or data to any
person relating to an Acquisition Proposal, or engage in any negotiations concerning an Acquisition Proposal,

(iii) approve or recommend any Acquisition Proposal, or (iv) approve or recommend, or propose publicly to approve
or recommend, or execute or enter into, any letter of intent, agreement in principle, memorandum of understanding,
merger agreement, asset or share purchase or share exchange agreement, option agreement or other similar agreement
related to any Acquisition Proposal; provided, however, that it is understood and agreed that any Change in Company
Recommendation permitted under Section 7.3(b) shall in and of itself not be deemed to be a breach or violation of this
Section 7.4(a). Notwithstanding the foregoing provisions of this Section 7.4(a), in the event that the Company receives
an unsolicited bona fide Acquisition Proposal and the Company s board of directors concludes in good faith that such
Acquisition Proposal constitutes or is reasonably likely to result in a Superior Proposal, the Company may, and may
permit its Subsidiaries and its and their Representatives to, prior to (but not after) the date of the Company
Shareholders Meeting, take any action described in clause (ii) above to the extent that the Company s board of
directors concludes in good faith (after receiving the advice of its outside counsel) that failure to take such actions
would be reasonably likely to result in a violation of its fiduciary duties under applicable Law; provided, however,
that prior to providing (or causing to be provided) any confidential information or data permitted to be provided
pursuant to this sentence, the Company shall have entered into a written confidentiality agreement with such third
party on terms no less favorable to the Company than the Company Confidentiality Agreement and the Company shall
promptly provide to Parent an executed copy of such confidentiality agreement; and provided, further, that the
Company shall promptly provide Parent with any non-public information concerning the Company or its Subsidiaries
provided to such person which was not previously provided or made available to Parent (or its Representatives).

(b) For purposes of this Agreement, _Acquisition Proposal means any inquiry, proposal or offer from any person (other
than Parent or any of its Subsidiaries) relating to any direct or indirect (i) acquisition, purchase or sale of a business,
deposits or assets that constitute 20% or more of the consolidated business, revenues, net income, assets (including

stock of the Company s Subsidiaries) or deposits of the Company and its Subsidiaries, (ii) merger, reorganization,

share exchange, consolidation, business combination, recapitalization, liquidation, dissolution or similar transaction
involving the Company or any of its Significant Subsidiaries, or (iii) purchase or sale of, or tender or exchange offer
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owning securities representing 20% or more of the equity or total voting power of the Company, any of its Significant
Subsidiaries or the surviving parent entity in such transaction.

(c) For purposes of this Agreement, _Superior Proposal means a bona fide written Acquisition Proposal to acquire,
directly or indirectly, a majority of the total voting power of the Company (or a majority of the total voting power of
the resulting or surviving entity of such transaction or the ultimate parent of such resulting or surviving entity), which
the board of directors of the Company concludes in good faith, after consultation with its financial advisors and
receiving the advice of its outside counsel, taking into account timing and all legal, financial, regulatory and other
aspects of the proposal and the person making the proposal (including any break-up fees, expense reimbursement
provisions and conditions to consummation), (i) is more favorable to the shareholders of the Company from a
financial point of view than the transactions contemplated by this Agreement and (ii) is reasonably capable of being
completed on the terms proposed.

(d) The Company will immediately cease and cause to be terminated any activities, discussions or negotiations
conducted before the date of this Agreement with any persons other than Parent with respect to any Acquisition
Proposal and will use its reasonable best efforts to enforce, and not waive or amend any provision of, any
confidentiality, standstill or similar agreement relating to an Acquisition Proposal, including by requiring the other
parties thereto to promptly return or destroy any confidential information previously furnished by or on behalf of the
Company thereunder. The Company will promptly (and in all events within 48 hours) following receipt of any
Acquisition Proposal or any inquiry which could reasonably be expected to lead to an Acquisition Proposal advise
Parent of the material terms thereof (including the identity of the person making such Acquisition Proposal), and will
keep Parent reasonably apprised of any related developments, discussions and negotiations and the status and terms
thereof (including providing Parent with a copy of all material documentation and correspondence relating thereto) on
a current basis. Without limiting the foregoing, the Company shall notify Parent orally and in writing within 48 hours
after it enters into discussions or negotiations with another person regarding an Acquisition Proposal, executes and
delivers a confidentiality agreement with another person in connection with an Acquisition Proposal, or provides
non-public information or data to another person in connection with an Acquisition Proposal.

(e) Nothing contained in this Agreement shall prevent the Company or its board of directors from complying with
Rule 14d-9 and Rule 14e-2(a)(2)-(3) promulgated under the Exchange Act with respect to an Acquisition Proposal;
provided, that such Rules will in no way eliminate or modify the effect that any action pursuant to such Rules would
otherwise have under this Agreement.

7.5. Reasonable Best Efforts. (a) Subject to the terms and conditions of this Agreement, each of Parent and the
Company shall, and shall cause their respective Subsidiaries to, use their reasonable best efforts (i) to take, or cause to
be taken, all actions necessary, proper or advisable to comply promptly with all legal requirements which may be
imposed on such party or its Subsidiaries with respect to the Merger and, subject to the conditions set forth in

Article VIII hereof, to consummate the transactions contemplated by this Agreement and (ii) to obtain (and to
cooperate with the other party to obtain) any consent, authorization, order or approval of, or any exemption by, any
Governmental Entity and any other third party which is required to be obtained by the Company or Parent or any of
their respective Subsidiaries in connection with the Merger and the other transactions contemplated by this
Agreement; provided, however, that no party shall be required to take any action pursuant to the foregoing sentence if
the taking of such action or the obtaining of such consents, authorizations, orders, approvals or exemptions is
reasonably likely to result in a condition or restriction having an effect of the type referred to in Section 8.2(c).

(b) Subject to the terms and conditions of this Agreement (including the proviso in Section 7.5(a)), each of Parent and
the Company agrees to use reasonable best efforts to take, or cause to be taken, all actions, and to do, or cause to be
done, all things necessary, proper or advisable to consummate and make effective, as soon as practicable after the date
of this Agreement, the transactions contemplated hereby, including using reasonable best efforts to (i) modify or
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terms thereof) if necessary in order to satisfy the conditions to closing set forth in Article VIII hereof, (ii) lift or
rescind any injunction or restraining order or other order adversely affecting the ability of the parties to consummate
the transactions contemplated hereby, and (iii) defend any litigation or other proceeding seeking to enjoin, prevent or
delay the consummation of the transactions contemplated hereby or seeking material damages.

A-32

Table of Contents 176



Edgar Filing: Mueller Water Products, Inc. - Form 8-K

Table of Contents

7.6. Affiliates. The Company shall use its reasonable best efforts to cause each director, executive officer and other
person who is an affiliate (for purposes of Rule 145 under the Securities Act) of the Company to deliver to Parent, as
soon as practicable after the date of this Agreement, and in any event prior to the date of the Company Shareholders
Meeting, a written agreement substantially in the form attached as Exhibit A hereto.

7.7. Emplovees: Emplovee Benefit Plans.

(a) As of the Effective Time, the Company Employees who are employees of the Company or a Subsidiary of the
Company at the Effective Time shall, unless and until such Company Employees become eligible to participate in the
employee benefit plans sponsored or maintained by TD Banknorth Inc. (excluding equity-based plans and defined
benefit pension plans) (the _TD Banknorth Plans ) in which similarly situated employees of TD Banknorth Inc.
participate, to the same extent as similarly situated employees of TD Banknorth Inc. so participate (it being
understood that inclusion of Company Employees in such employee benefit plans may occur at different times with
respect to different plans), continue to participate in the Plans (excluding the Company Stock Incentive Plans (other
than with respect to Parent Options), the DRIP and Purchase Plan and the Employee Stock Ownership Plan feature of
the Company s 401(k) Plan); provided. however, that (i) nothing contained herein shall require Parent or any of its
Subsidiaries to make any grants to any Company Employee under any equity-based plans, it being understood that any
such grants are completely discretionary, (ii) nothing contained herein shall require Parent or any of its Subsidiaries to
permit a Company Employee who is receiving severance as a result of the transactions contemplated by this
Agreement (or together with any other action) pursuant to any employment, severance, change-in-control, consulting
or other compensation agreements, plans and arrangements with the Company or any of its Subsidiaries to participate
in any severance or change-in-control agreement or plan offered by Parent or any of its Subsidiaries, (iii) nothing
contained herein shall require a Company Employee s participation in Parent s or any of its Subsidiaries defined benefit
pension plan and (iv) until December 31, 2008, the employee benefit plans made available to the Company Employees
shall be no less favorable in the aggregate than the employee benefit plans (excluding equity-based plans, defined
benefit pension plans and severance policies and practices) provided to the Company Employees on the date of this
Agreement. From and after the Effective Time, Parent shall cause the Company and its Subsidiaries, and any
successors thereto, to honor, without modification, all employment, retention, severance and change-in-control
contracts, agreements and arrangements, as amended through the date hereof, listed in Section 4.11(a) of the Company
Disclosure Schedule (the _Employment Agreements ). As of the Effective Time, employees of the Company and its
Subsidiaries who are not otherwise parties to the Employment Agreements (excluding any Employment Agreements
that do not provide for severance or similar termination pay) shall be covered by and eligible to participate in that
certain severance plan attached to this Agreement in Section 7.7(a)-1 of the Parent Disclosure Schedule (the

Severance Plan ), which (x) shall take into account all service with the Company or any Subsidiary (or any of their
respective predecessors) as provided for therein and (y) shall be caused by Parent to be maintained for at least two
years following the Closing Date. In addition, effective as of the Effective Time, with respect to Eligible Employees
(as such term is defined in the Severance Plan) who are employed by the Company or a Subsidiary (_Company Eligible
Employees ): (A) the schedule of Severance Benefits (as such term is defined in the Severance Plan) that shall be
provided to such employees who become Displaced Employees (as such term is defined in the Severance Plan) shall
be as set forth in Section 7.7(a)-2 of the Parent Disclosure Schedule and (B) the chief financial officer of the Company
shall be consulted by the Plan Administrator (as such term is defined in the Severance Plan), and shall participate in an
advisory capacity, with respect to all decisions of the Plan Administrator regarding any Company Eligible Employee
or Displaced Employee, as applicable.

(b) With respect to each TD Banknorth Plan, for purposes of determining eligibility to participate, vesting, entitlement
to benefits (including determination of the amount of any benefit that is affected by seniority) and vacation entitlement
(but not for accrual of benefits under any defined benefit pension plan or post-retirement welfare benefit plan of
Parent), service with the Company or any Subsidiary (or of their respective predecessors) shall be treated as service
with Parent to the extent recognized by the Company prior to the date of this Agreement under comparable Plans;
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Banknorth Plan. Each TD Banknorth Plan shall waive pre-existing condition limitations to
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the same extent waived under the applicable Plan. The Company Employees shall be given credit for amounts paid
under a corresponding benefit plan of the Company or any of its Subsidiaries during the same period for purposes of
applying deductibles, co-payments and out-of-pocket maximums as though such amounts had been paid in accordance
with the terms and conditions of the TD Banknorth Plan during the applicable plan year.

(c) With respect to the Company s 2008 calendar year, Parent shall cause the Surviving Company to provide that each
Company Employee will participate during such year in either (i) the TD Banknorth Plans providing an annual cash
bonus payable in respect of such year or (ii) the Plans that are annual cash incentive plans; provided, however, that in
all events, Parent shall cause the Surviving Company to pay bonuses thereunder in respect of such 2008 calendar year
to the Company Employees as follows: (i) for Company Employees who are parties to an Employment Agreement
that contains a target annual bonus amount (the Target Bonus ), they shall receive payment of an amount equal to at
least the pro rata portion of such Target Bonus in respect of the period from January 1, 2008 through the Closing Date
and (ii) for Company Employees who are not parties to Employment Agreements containing a target annual bonus
amount, they shall receive payment of an amount equal to at least the pro rata portion of the actual annual bonus
received by each such Company Employee payable in respect of calendar year 2007 in respect of the period from
January 1, 2008 through the Closing Date; which payment Parent shall cause to be made no later than the date that
annual bonuses are otherwise payable pursuant to the Plans and/or Employment Agreements in respect of calendar
year 2008. In addition, with respect to the Company s 2007 calendar year, Parent shall make grants to Company
Employees of equity-based awards on Parent Common Shares equal in the aggregate to up to $30 million in value of
equity-based awards granted with respect to Company Common Stock to Company Employees, based on a
Black-Scholes or equivalent equity compensation calculation methodology (the _Equity Pool Amount ); provided,
however, that the amount of the Equity Pool Amount shall be reduced by the value (as determined consistent with the
calculation of the Equity Pool Amount) of the aggregate amount of equity-based awards granted on Company
Common Stock to Company Employees employed by CBIS in calendar year 2007, if CBIS is sold prior to Parent
making such grants. Notwithstanding the foregoing, in the event that there occurs a sale of CBIS (x) prior to the
payment of any annual bonus payment in respect of the 2007 calendar year under any Plan, any Company Employees
employed by CBIS who were eligible to receive such a bonus shall nevertheless receive such bonus payments on the
date that such bonuses are otherwise payable to Company Employees; and/or (y) prior to the Closing Date, any
Company Employees employed by CBIS who would have been eligible to receive an annual bonus payment in respect
of the 2008 calendar year under any Plan shall nevertheless receive a bonus payment calculated and payable in the
same manner described above for Company Employees employed with the Company or its Subsidiaries, prorated for
the period from January 1, 2008 through the date of closing of the sale of CBIS.

(d) The Company and Parent agree that the Company Retirement Plan for Outside Directors, as the same is set forth in
Section 7.7(d) of the Company Disclosure Schedule, is and shall be the sole plan providing for retirement benefits to
nonemployee members of the board of directors of the Company.

(e) The Company and Parent acknowledge and agree that all provisions contained in this Section 7.7 and Section 2.4
with respect to employees, officers, directors, consultants and independent contractors are included for the sole benefit
of the Company and Parent and shall not create any right (i) in any other person, including Plans or any beneficiary
thereof or (ii) to continued employment with Parent or any of its Affiliates.

7.8. Indemnification: Directors and Officers Insurance. Subject to the limitations set forth in Section 7.8(a) of the

Parent Disclosure Schedule:

(a) From and after the Effective Time, in the event of any claim, action, suit, proceeding or investigation, whether

civil, criminal or administrative, in which any person who as of the date of this Agreement is, or who becomes prior to
the Effective Time, a director or officer of the Company or any of its Subsidiaries (the _Indemnified Parties ) is, or is
threatened to be, made a party based in whole or in part on, or arising in whole or in part out of, or pertaining to (i) the
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fact that he or she is or was a director or officer of the Company, any of its Subsidiaries or any of their respective
predecessors or was prior to the Effective Time serving at the request of any such party as a director, officer,
employee, trustee or partner of another corporation, partnership, trust, joint venture, employee benefit plan or other
entity or (ii) this Agreement, or any of the transactions contemplated hereby and all actions taken by an Indemnified
Party in connection herewith, in each case
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in his or her capacity as a director or officer of the Company or any of its Subsidiaries, whether in any case asserted or
arising before or after the Effective Time, Parent shall cause the Surviving Company to indemnify and hold harmless,
to the fullest extent permitted by applicable Law, each such Indemnified Party against any losses, claims, damages,
liabilities, costs, expenses (including reasonable attorneys fees and expenses in advance of the final disposition of any
claim, suit, proceeding or investigation to each Indemnified Party upon receipt of an undertaking required by the
NJBCA from such Indemnified Party to repay such advanced expenses if it is determined by a final and
non-appealable judgment of a court of competent jurisdiction that such Indemnified Party was not entitled to
indemnification hereunder), judgments, fines and amounts paid in settlement in connection with any such actual or
threatened claim, action, suit, proceeding or investigation, whether civil, criminal, administrative or investigative. Any
Indemnified Party wishing to claim indemnification under this Section 7.8, upon learning of any such claim, action,
suit, proceeding or investigation, shall promptly notify Parent in writing thereof, provided, that the failure to so notify
shall not affect the obligations of Parent under this Section 7.8 except (and only) to the extent such failure to notify
materially prejudices Parent.

(b) Parent and Merger Sub agree that all rights to exculpation, indemnification and advancement of expenses for acts
or omissions occurring at or prior to the Effective Time, whether asserted or claimed prior to, at or after the Effective
Time, existing as of the date of this Agreement in favor of the current directors or officers of the Company or its
Subsidiaries as provided in their respective certificates of incorporation or by-laws or other organization documents or
in any valid and binding agreement to which the Company or any such Subsidiary is a party shall survive the Merger
and shall continue in full force and effect and Parent shall cause the Surviving Company to honor such obligations.

(c) For a period of six (6) years after the Effective Time, Parent shall cause the persons serving as officers and

directors of the Company immediately prior to the Effective Time (and, to the extent reasonably practicable, persons
serving as officers and directors of the Company as of the date of this Agreement who cease to serve in such capacity
prior to the Effective Time) to be covered by the directors and officers liability insurance policy or policies maintained
by Parent or one of its Subsidiaries (provided, that Parent s directors and officers liability insurance policy or policies
provide at least the same coverage and amounts containing terms and conditions which are, in the aggregate, not
materially less advantageous to such directors and officers of the Company than the terms and conditions of the

existing directors and officers liability insurance policy of the Company) with respect to claims arising from facts or
events that existed or occurred at or prior to the Effective Time. Notwithstanding the foregoing, in no event will

Parent be required to expend, on an annual basis, an amount in excess of 250% of the annual premiums currently paid

by the Company for such insurance (the _Insurance Amount ), and if Parent is unable to maintain or obtain the
insurance called for by this Section 7.8(c) for an amount per year equal to or less than the Insurance Amount, Parent

shall use its reasonable best efforts to obtain as much comparable insurance as may be available for the Insurance
Amount. The provisions of this Section 7.8(c) shall be deemed to have been satisfied if prepaid policies have been
obtained by Parent or by the Company with Parent s consent, which policies provide the persons covered by the
Company s directors and officers liability insurance policy immediately prior to the Effective Time with coverage for a
period of not less than six (6) years after the Effective Time with respect to claims arising from facts or events that
occurred at or prior to the Effective Time. If such prepaid policies have been obtained by the Company prior to the
Effective Time with Parent s consent, Parent shall maintain such policies in full force and effect and continue to honor
all obligations thereunder.

(d) In the event Parent, the Surviving Company or any of their respective successors or assigns (i) consolidates with or
merges into any other person and shall not be the continuing or surviving corporation or entity in such consolidation
or merger or (ii) transfers all or substantially all of its properties and assets to any person, then, and in either such case,
to the extent not otherwise occurring by operation of Law, proper provision shall be made so that the successors and
assigns of Parent or the Surviving Company, as the case may be, shall assume the obligations set forth in this

Section 7.8. The agreements and covenants contained herein shall not be deemed to be exclusive of any other rights to
which any Indemnified Party is entitled, whether pursuant to Law, contract or otherwise.
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(e) The provisions of this Section 7.8 are intended to be for the benefit of, and shall be enforceable by, each
Indemnified Party and his or her heirs and representatives, and shall survive consummation of the Merger.

7.9. Advice of Changes. Parent and the Company shall promptly advise the other of any change or event which,
individually or in the aggregate with other such changes or events, has or would reasonably be expected to have a
Material Adverse Effect on it or which it believes would or would be reasonably likely to cause or constitute a
material breach of any of its representations, warranties or covenants contained herein; provided, however, that any
noncompliance with the foregoing shall not constitute the failure to be satisfied of a condition set forth in Article VIII
or give rise to any right of termination under Article IX unless the underlying breach shall independently constitute
such a failure or give rise to such a right.

7.10. Einancial Statements and Other Current Information. As soon as reasonably practicable after they become

available, but in no event more than 30 days after the end of each calendar month ending after the date of this
Agreement, the Company shall furnish to Parent (a) consolidated and consolidating financial statements (including
balance sheets, statements of operations and shareholders equity) of the Company and each of its Subsidiaries as of
and for such month then ended, (b) internal management financial control reports showing actual financial
performance against plan and previous period, (¢) monthly lending/asset quality and risk profile reports, (d) all
internal or external audit reports and all internal compliance reviews and (e) any reports provided to senior
management or the board of directors of the Company or any committee thereof relating to the financial performance
and risk management of the Company. The Company will furnish to Parent the Company s quarterly analysis of
allowances for loans and lease losses and a quarterly summary of all Loan reviews as soon as they become available.
In addition, the Company shall furnish Parent, unless prohibited by applicable Law, with a copy of each report filed
by the Company or any of its Subsidiaries with a Governmental Entity promptly following the filing thereof. As soon
as reasonably practicable after it becomes available, but in no event more than 30 days after the end of each calendar
month ending after the date of this Agreement, Parent shall furnish to the Company the presentation with respect to
monthly financial results of Parent customarily provided by the Chief Financial Officer of the Company to the Senior
Executive Team of Parent. All information furnished by the Company to Parent, or by Parent to the Company,
pursuant to this Section 7.10 shall be held in confidence to the same extent of Parent s and the Company s respective
obligations under Section 7.2(c).

7.11. Stock Exchange Listing. Parent shall use its reasonable best efforts to cause the Parent Common Shares to be
issued in the Merger and to be reserved for issuance upon exercise of the Parent Options issued in substitution for
Company Options pursuant to Section 2.4 to be approved for listing on the Toronto Stock Exchange and the New
York Stock Exchange, subject to official notice of issuance, as promptly as practicable, and in any event prior to the
Effective Time.

7.12. Takeover Laws. The parties hereto and their respective boards of directors shall (i) use reasonable best efforts
to ensure that no state takeover Law or similar Law is or becomes applicable to this Agreement, the Merger or any of
the other transactions contemplated by this Agreement and (ii) if any state takeover Law or similar Law becomes
applicable to this Agreement, the Merger or any of the other transactions contemplated by this Agreement, use
reasonable best efforts to ensure that the Merger and the other transactions contemplated by this Agreement may be
consummated as promptly as practicable on the terms contemplated by this Agreement and otherwise to minimize the
effect of such Law on this Agreement, the Merger and the other transactions contemplated by this Agreement.

7.13. Stockholder Litigation. The Company shall give Parent the opportunity to consult with the Company on a
regular basis with respect to, provide Parent with a reasonable opportunity to participate in the preparation of, and to
review prior to the filing or submission of, material documents relating to, and provide Parent the reasonable
opportunity to participate in, any proceedings, meetings or substantive telephone conversations relating to the defense
or settlement of any shareholder litigation against the Company and/or its directors relating to the transactions
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7.14. Transition Committee. As promptly as practicable following the execution of this Agreement, Parent and the
Company shall establish a transition committee, consisting of an equal number of representatives designated by each
of Parent and the Company (the _Transition Committee ). During the period from the date of this Agreement to the
Effective Time, the Transition Committee will (i) confer on a regular and continued basis
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regarding the general status of the ongoing operations of the Company and its Subsidiaries and integration planning
matters and (ii) communicate and consult with its members with respect to (x) the manner in which the business of the
Company and its Subsidiaries are conducted, (y) audit and accounting procedures and policies, and (z) the Company s
investment securities portfolio and interest rate and other risk management policies and practices, in each case to the
extent consistent with applicable Laws, including Laws regarding the exchange of information and other Laws
regarding competition. Nothing contained in this Section 7.14 shall be deemed to require the Company to modify or
change its loan, accrual, reserve, tax, litigation or real estate valuation policies and practices prior to the Effective
Time without the Company s consent.

7.15. DRIP and Purchase Plan. The Company shall cause the plan administrator, which is an agent independent of
the issuer within the meaning of Rule 10b-18 of the Exchange Act, to satisfy, commencing as promptly as practicable
following the date of this Agreement, the Company s obligations under the DRIP and Purchase Plan with respect to the
delivery of Company Common Stock solely through the purchase of Company Common Stock in the open market. No
later than one Business Day following receipt of approval of this Agreement at the Company Shareholders Meeting,

the Company shall provide to each participant of the DRIP and Purchase Plan, notice of termination of the DRIP and
Purchase Plan effective no later than one Business Day prior to the Closing Date.

7.16. Investment Portfolio Management. The Company has advised Parent that it has determined to take the actions
with respect to its investment securities portfolio set forth in Section 7.16 of the Company Disclosure Schedule. The
Company agrees that promptly following the date of this Agreement it shall take such actions unless as a result of
changes in prevailing interest rates, market conditions or other similar relevant factors the Company reasonably
determines in good faith that taking such actions is no longer feasible or consistent with safe and sound banking
practices, in which event the Company shall take such alternative actions to achieve the objectives described in
Section 7.16 of the Company Disclosure Schedule as the Company may determine to be feasible and consistent with
safe and sound banking practices, subject in each case to Parent s consent (which shall not be unreasonably withheld or
delayed). The Company shall consult with Parent on a regular basis with respect to the execution of the actions
described in Section 7.16 of the Company Disclosure Schedule, including by providing to Parent daily updates of
actions taken to date.

7.17. Sale of Commerce Banc Insurance Services. Inc. Prior to the date which is 60 days from the date of this
Agreement, the Company may enter into a definitive agreement providing for the sale of the stock of CBIS (but
excluding the sale of any stock or assets of eMoney Advisor, Inc.), to members of CBIS s management, the
effectiveness of which agreement shall be conditional on the receipt of consent thereto by Parent (which may be
withheld in Parent s sole discretion). Parent shall have 30 days from the date of receipt of such definitive agreement by
Parent to provide notice to the Company that it does not consent to such agreement, and if Parent does not provide

such notice within such 30-day period, Parent shall be deemed to have granted such consent.

ARTICLE VIII

CONDITIONS PRECEDENT

8.1. Conditions to Each Party s Obligation to Effect the Merger. The respective obligations of each party to effect

the Merger shall be subject to the satisfaction (or waiver by all parties) at or prior to the Effective Time of the
following conditions:

(a) Shareholder Approval. The Company shall have obtained the Required Company Vote in connection with the
approval of this Agreement.
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(b) Stock Exchange Listing. The Parent Common Shares to be issued to the holders of Company Common Stock
upon consummation of the Merger and to be reserved for issuance upon exercise of the Parent Options issued in
substitution for Company Options pursuant to Section 2.4 shall have been authorized for listing on the Toronto Stock
Exchange and the New York Stock Exchange, subject to official notice of issuance.
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(c) Regulatory Approvals. All regulatory approvals required to consummate the transactions contemplated hereby
shall have been obtained and shall remain in full force and effect and all statutory waiting periods in respect thereof
shall have expired or been terminated (all such approvals and the expiration or termination of all such waiting periods
being referred to herein as the _Requisite Regulatory Approvals ).

(d) Form F-4 Effectiveness. The Form F-4 shall have become effective under the Securities Act, no stop order
suspending the effectiveness of the Form F-4 shall have been issued and no proceedings for that purpose shall have
been initiated by the SEC and not withdrawn.

(e) No Injunctions or Restraints: Illegality. No order, injunction or decree issued by any court or agency of competent
jurisdiction or other legal restraint or prohibition (an _Injunction ) preventing the consummation of the Merger shall be
in effect. No Law shall have been enacted, entered, promulgated or enforced by any Governmental Entity which
prohibits or makes illegal the consummation of the Merger.

8.2. Conditions to Obligations of Parent. The obligation of Parent to effect the Merger is also subject to the
satisfaction or waiver by Parent at or prior to the Effective Time of the following conditions:

(a) Representations and Warranties. The representations and warranties of the Company set forth in this Agreement
shall be true and correct as of the date of this Agreement and as of the Closing Date as though made on and as of the
Closing Date (except to the extent they speak as of an earlier date, in which case they shall be true and correct as
though made on and as of such earlier date); provided, however, that for purposes of determining the satisfaction of
this condition, no effect shall be given to any exception or qualification in such representations and warranties (other
than the representation and warranty set forth in Section 4.8(i)) relating to materiality or Material Adverse Effect, and
provided, further, that, for purposes of this condition, such representations and warranties (other than those set forth in
Section 4.2(a), which shall be true and correct in all material respects, and Section 4.8(i)) shall be deemed to be true
and correct in all respects unless the failure or failures of such representations and warranties to be so true and correct,
individually or in the aggregate, results or would reasonably be expected to result in a Material Adverse Effect on the
Company. Parent shall have received a certificate signed on behalf of the Company by each of the Chairman, the
President and Chief Executive Officer and the Chief Financial Officer of Commerce Bank to the foregoing effect.

(b) Performance of Obligations of the Company. The Company shall have performed in all material respects all
obligations required to be performed by it under this Agreement at or prior to the Effective Time, and Parent shall
have received a certificate signed on behalf of the Company by each of the Chairman, the President and Chief
Executive Officer and the Chief Financial Officer of Commerce Bank to such effect.

(c) Burdensome Condition. There shall not be any action taken, or any Law enacted, entered, enforced or deemed
applicable to the transactions contemplated by this Agreement, by any Governmental Entity, in connection with the
grant of a Requisite Regulatory Approval or otherwise, (i) which imposes any restriction or condition which would
reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on either the Surviving
Company or Parent or (ii) which would result in an adverse impact on Parent s status as a financial holding company
under the BHC Act, in the case of this clause (ii) if such action is due to any fact or condition relating to the Company
or any of its Subsidiaries.

8.3. Conditions to Obligations of the Company. The obligation of the Company to effect the Merger is also subject to
the satisfaction or waiver by the Company at or prior to the Effective Time of the following conditions:

(a) Representations and Warranties. The representations and warranties of Parent set forth in this Agreement shall be

true and correct as of the date of this Agreement and as of the Closing Date as though made on and as of the Closing
Date (except to the extent they speak as of an earlier date, in which case they shall be true and correct as though made
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on and as of such earlier date); provided, however, that for purposes of determining the satisfaction of this condition,
no effect shall be given to any exception or qualification in such representations and warranties (other than the
representation and warranty set forth in Section 5.8) relating to materiality or Material Adverse Effect, and provided,
further, that, for purposes of this condition, such representations and warranties (other than those set forth in

Section 5.2, which shall be true and correct in all material respects, and Section 5.8) shall be deemed to be true and
correct in all respects unless the failure or failures of such representations and warranties to be so true and correct,
individually or in the aggregate, results
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or would reasonably be expected to result in a Material Adverse Effect on Parent. The Company shall have received a
certificate signed on behalf of Parent by the Chief Executive Officer and the Chief Financial Officer of Parent to the
foregoing effect.

(b) Performance of Obligations of Parent. Parent shall have performed in all material respects all obligations required
to be performed by it under this Agreement at or prior to the Effective Time, and the Company shall have received a
certificate signed on behalf of Parent by the Chief Executive Officer and the Chief Financial Officer of Parent to such
effect.

ARTICLE IX
TERMINATION

9.1. Termination. This Agreement may be terminated and the Merger may be abandoned at any time prior to the
Effective Time:

(a) by mutual consent of Parent and the Company in a written instrument;

(b) by either Parent or the Company if (i) any Governmental Entity which must grant a Requisite Regulatory Approval
has denied approval of the Merger and such denial has become final and nonappealable or (ii) any Governmental
Entity of competent jurisdiction shall have issued a final nonappealable order enjoining or otherwise prohibiting the
consummation of the Merger;

(c) by either Parent or the Company if the Effective Time shall not have occurred on or before July 31, 2008 (the _End
Date ), unless the failure of the Effective Time to occur by such date shall be due to the failure of the party seeking to
terminate this Agreement to perform or observe the covenants and agreements of such party set forth herein;

(d) by either Parent or the Company (provided, that the terminating party is not then in material breach of any
representation, warranty, covenant or other agreement contained herein) if the other party shall have breached (i) any
of the covenants or agreements made by such other party herein or (ii) any of the representations or warranties made
by such other party herein, and in either case, such breach (x) is not cured within 30 days following written notice to
the party committing such breach, or which breach, by its nature, cannot be cured prior to the Closing and (y) would
entitle the non-breaching party not to consummate the transactions contemplated hereby under Article VIII hereof;

(e) by either Parent or the Company if the Required Company Vote shall not have been obtained at the Company
Shareholders Meeting or at any adjournment or postponement thereof;

(f) by Parent if (i)(x) the board of directors of the Company shall have failed to recommend the Merger and the
approval of this Agreement by the shareholders of the Company, or (y) shall have effected a Change in Company
Recommendation, (ii) the Company shall have materially breached the terms of Section 7.4 in any respect adverse to
Parent (provided, however, so long as the Company has directed its Representatives who are not directors, officers or
employees of the Company or any of its Subsidiaries to, and has used its reasonable best efforts to cause such
Representatives to, comply with Section 7.4, a breach by any such Representative of such section shall not give rise to
a right of Parent to terminate this Agreement pursuant to this Section 9.1(f)(ii)), or (iii) the Company shall have
materially breached its obligations under Section 7.3 by failing to call, give notice of, convene and hold the Company
Shareholders Meeting in accordance with Section 7.3; or

(g) by Parent if a tender offer or exchange offer for 20% or more of the outstanding shares of Company Common
Stock is commenced (other than by Parent or a Subsidiary thereof), and the board of directors of the Company
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fails to recommend that such shareholders reject such tender offer or exchange offer within the ten (10) business day
period specified in Rule 14e-2(a) under the Exchange Act.
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9.2. Effect of Termination.

(a) In the event of termination of this Agreement by either Parent or the Company as provided in Section 9.1, this
Agreement shall forthwith become void and have no effect, and none of Parent, Merger Sub, the Company, any of
their respective Subsidiaries or any of the officers or directors of any of them shall have any liability of any nature
whatsoever hereunder, or in connection with the transactions contemplated hereby, except that (i) Sections 7.2(¢c) and
this 9.2, and Article X, shall survive any termination of this Agreement and (ii) notwithstanding anything to the
contrary contained in this Agreement, neither Parent, Merger Sub, nor the Company shall be relieved or released from
any liabilities or damages arising out of its intentional breach of any provision of this Agreement; provided, that in no
event shall any party hereto be liable for any punitive damages.

(b) The Company shall pay Parent (as consideration for termination of Parent s rights under this Agreement) the sum
of $332 million (the _Termination Payment ) if this Agreement is terminated as follows:

(1) if this Agreement is terminated by Parent pursuant to Section 9.1(f) or 9.1(g), then the Company shall pay to Parent
the entire Termination Payment on the second Business Day following such termination; and

(i1) if (A) an Acquisition Proposal with respect to the Company shall have been publicly announced or otherwise
communicated or made known to the senior management or board of directors of the Company (or any person shall
have publicly announced, communicated or made publicly known an intention, whether or not conditional, to make an
Acquisition Proposal) at any time after the date of this Agreement and (B) following the occurrence of an event
described in clause (A), this Agreement is terminated by (x) Parent pursuant to Section 9.1(d), (y) by either Parent or
the Company pursuant to Section 9.1(e) or (z) by either Parent or the Company pursuant to Section 9.1(¢c) without a
vote of the shareholders of the Company contemplated by this Agreement at the Company Shareholders Meeting
having occurred, then the Company shall pay to Parent (1) an amount equal to $25 million on the second Business
Day following such termination and (2) if the Company or any of its Subsidiaries enters into a definitive agreement
with respect to, or consummates a transaction contemplated by any Acquisition Proposal, in either case, within

15 months of any such termination, then the Company shall pay the remainder of the Termination Payment to Parent
on the date of such execution or consummation, provided, however, that solely for the purpose of this clause (2), all
references in the definition of Acquisition Proposal to 20% or more shall instead refer to 35% or more .

(c) Any Termination Payment or portion thereof that becomes payable pursuant to Section 9.2(b) shall be paid by wire
transfer of immediately available funds to an account designated by Parent.

(d) The Company and Parent agree that the agreements contained in Section 9.2(b) are integral parts of the
transactions contemplated by this Agreement, and that the payments provided for therein do not constitute a penalty. If
the Company fails to pay Parent the amounts due under such sections within the time periods specified in such
sections, the Company shall pay the costs and expenses (including reasonable legal fees and expenses) incurred by
Parent in connection with any action, including the filing of any lawsuit, taken to collect payment of such amounts,
together with interest on the amount of any such unpaid amounts at the prime lending rate prevailing during such
period as published in The Wall Street Journal, calculated on a daily basis from the date such amounts were required
to be paid until the date of actual payment.

ARTICLE X

GENERAL PROVISIONS

10.1. Nonsurvival of Representations, Warranties and Agreements. None of the representations, warranties,

covenants and agreements in this Agreement or in any instrument delivered pursuant to this Agreement shall survive
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the Effective Time, except for those covenants and agreements contained herein and therein which by their terms
apply or are to be performed in whole or in part after the Effective Time.

10.2. Amendment. Subject to compliance with applicable Law, this Agreement may be amended by the parties hereto
at any time before or after approval of the matters presented in connection with the Merger by the shareholders of the
Company; provided, however, that after any such approval, no amendment shall be made which
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by Law requires further approval by such shareholders without such further approval. This Agreement may not be
amended except by an instrument in writing signed on behalf of each of the parties hereto.

10.3. Extension: Waiver. At any time prior to the Effective Time, the parties hereto may, to the extent legally
allowed, (a) extend the time for the performance of any of the obligations or other acts of the other parties hereto,

(b) waive any inaccuracies in the representations and warranties contained herein or in any document delivered
pursuant hereto and (c) waive compliance with any of the agreements or conditions contained herein. Any agreement
on the part of a party hereto to any such extension or waiver shall be valid only if set forth in a written instrument
signed on behalf of such party, but such extension or waiver or failure to insist on strict compliance with an
obligation, covenant, agreement or condition shall not operate as a waiver of, or estoppel with respect to, any
subsequent or other failure.

10.4. Expenses. Except as provided in Section 9.2 hereof, all costs and expenses incurred in connection with this
Agreement, the Merger and the other transactions contemplated hereby shall be paid by the party incurring such
expense whether or not the Merger is consummated, except that expenses incurred in connection with printing and
mailing of the Form F-4 and the Proxy Statement/Prospectus and in connection with notices or other filings with any
Governmental Entities under any Laws shall be shared equally by Parent and the Company.

10.5. Notices. All notices and other communications hereunder shall be in writing and shall be deemed given if
delivered personally, telecopied (upon confirmation of receipt), on the first Business Day following the date of
dispatch if delivered by a recognized next day courier service, or on the third Business Day following the date of
mailing if delivered by registered or certified mail, return receipt requested, postage prepaid. All notices hereunder
shall be delivered as set forth below, or pursuant to such other instructions as may be designated in writing by the
party to receive such notice.

(a) if to Parent or Merger Sub, to:

The Toronto-Dominion Bank
Toronto-Dominion Tower

66 Wellington Street West

Toronto, Ontario M5K TA2, Canada
Telecopy: (416) 308-1943
Attention: Christopher A. Montague

with copies to (which shall not constitute notice):

Simpson Thacher & Bartlett LLLP
425 Lexington Avenue
New York, NY 10017

Attn: Lee A. Meyerson
Ellen Patterson
Fax: (212) 455-2502

(b) if to the Company, to:
Commerce Bancorp, Inc.
1701 Route 70 East

Cherry Hill, NJ 08034-5400
Fax: (856) 751-1147
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with a copy to (which shall not constitute notice):

Sullivan & Cromwell LLP
125 Broad Street
New York, NY 10004-2498
Attn: H. Rodgin Cohen
Mitchell S. Eitel
Fax: (212) 558-3588
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10.6. Interpretation. The words hereof, herein and hereunder and words of similar import when used in this

Agreement shall refer to this Agreement as a whole and not to any particular provision of this Agreement, and Section

references are to this Agreement unless otherwise specified. Whenever the words include, includes or including are

used in this Agreement, they shall be deemed to be followed by the words without limitation. The term__person as used

in this Agreement shall mean any individual, corporation, limited liability company, limited or general partnership,

joint venture, government or any agency or political subdivision thereof, or any other entity or any group (as defined

in Section 13(d)(3) of the Exchange Act) comprised of two or more of the foregoing. The table of contents and

headings contained in this Agreement are for reference purposes only and shall not affect in any way the meaning or

interpretation of this Agreement. In this Agreement, all references to dollars or $ are to United States dollars. The term
knowledge , when used in this Agreement means, (i) with respect to Parent, the actual knowledge, after reasonable

inquiry in the course of their employment, of the individuals set forth in Section 10.6 of the Parent Disclosure

Schedule, and (ii) with respect to the Company, the actual knowledge, after reasonable inquiry in the course of their

employment, of the individuals set forth in Section 10.6 of the Company Disclosure Schedule.

10.7. Counterparts. This Agreement may be executed by facsimile and in counterparts, all of which shall be
considered an original and one and the same agreement and shall become effective when counterparts have been
signed by each of the parties and delivered to the other parties, it being understood that all parties need not sign the
same counterpart.

10.8. Entire Agreement. This Agreement (together with the documents and the instruments referred to herein)
constitutes the entire agreement and supersedes all prior agreements and understandings, both written and oral, among
the parties with respect to the subject matter hereof, other than the Company Confidentiality Agreement and the
Parent Confidentiality Agreement, which shall survive the execution and delivery of this Agreement to the extent

provided in Section 7.2(c).
10.9. Governing Law: Consent to Jurisdiction: Waiver of Jury Trial. This Agreement shall be governed and

construed in accordance with the Laws of the State of New York (except to the extent that mandatory provisions of
federal Law or the NJBCA are applicable).

(a) Each of Parent, Merger Sub and the Company hereby irrevocably and unconditionally consents to submit to the
exclusive jurisdiction and venue of the United States District Court for the Southern District of New York and in the
courts hearing appeals therefrom unless no basis for federal jurisdiction exists, in which event each party hereto
irrevocably consents to the exclusive jurisdiction and venue of the Supreme Court of the State of New York, New
York County, and the courts hearing appeals therefrom, for any action, suit or proceeding arising out of or relating to
this Agreement and the transactions contemplated hereby. Each of Parent, Merger Sub and the Company hereby
irrevocably and unconditionally waives, and agrees not to assert, by way of motion, as a defense, counterclaim or
otherwise, in any such action, suit or proceeding, any claim that it is not personally subject to the jurisdiction of the
aforesaid courts for any reason, other than the failure to serve process in accordance with this Section 10.9, that it or
its property is exempt or immune from jurisdiction of any such court or from any legal process commenced in such
courts (whether through service of notice, attachment prior to judgment, attachment in aid of execution of judgment,
execution of judgment or otherwise), and to the fullest extent permitted by applicable Law, that the action, suit or
proceeding in any such court is brought in an inconvenient forum, that the venue of such action, suit or proceeding is
improper, or that this Agreement, or the subject matter hereof, may not be enforced in or by such courts and further
irrevocably waives, to the fullest extent permitted by applicable Law, the benefit of any defense that would hinder,
fetter or delay the levy, execution or collection of any amount to which the party is entitled pursuant to the final
judgment of any court having jurisdiction. Each of Parent, Merger Sub and the Company irrevocably and
unconditionally waives, to the fullest extent permitted by applicable Law, any and all rights to trial by jury in
connection with any action, suit or proceeding arising out of or relating to this Agreement or the transactions
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(b) Parent hereby irrevocably designates its New York Branch, located at 31 West 52nd Street, New York, NY 10019

(in such capacity, the _Parent Process Agent ) its designee, appointee and agent to receive, for and on its behalf, service
of process in such jurisdiction in any action, suit or proceeding arising out of or relating to this Agreement and such
service shall be deemed complete upon delivery thereof to the Parent Process Agent; provided,
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that in the case of any such service upon the Parent Process Agent, the party effecting such service shall also deliver a
copy thereof to Parent in the manner provided in Section 10.5. Each of Parent, Merger Sub and the Company further
irrevocably consents to the service of process out of any of the aforementioned courts in any such action, suit or
proceeding by the mailing of copies thereof by registered mail, postage prepaid, to such party at its address specified
pursuant to Section 10.5, such service of process to be effective upon acknowledgment of receipt of such registered
mail.

(c) Each of Parent, Merger Sub and the Company expressly acknowledges that the foregoing waivers are intended to
be irrevocable under the laws of the State of New York and of the United States of America; provided, that consent by
Parent and the Company to jurisdiction and service contained in this Section 10.9 is solely for the purpose referred to
in this Section 10.9 and shall not be deemed to be a general submission to said courts or in the State of New York
other than for such purpose.

10.10. Specific Performance. Each of Parent, Merger Sub and the Company agree that irreparable damage would
occur if any of the provisions of this Agreement were not performed in accordance with their specific terms on a
timely basis or were otherwise breached. It is accordingly agreed that Parent, Merger Sub and the Company shall be
entitled to injunctive or other equitable relief to prevent breaches of this Agreement and to enforce specifically the
terms and provisions of this Agreement in any court identified in Section 10.9 above, this being in addition to any
other remedy to which they are entitled at law or in equity.

10.11. Severability. Any term or provision of this Agreement which is determined by a court of competent
jurisdiction to be invalid, illegal or unenforceable in any jurisdiction shall, as to that jurisdiction, be ineffective to the
extent of such invalidity or unenforceability without rendering invalid, illegal or unenforceable the remaining terms
and provisions of this Agreement or affecting the validity, legality or enforceability of any of the terms or provisions
of this Agreement in any other jurisdiction, and if any provision of this Agreement is determined to be so broad as to
be unenforceable, the provision shall be interpreted to be only so broad as is enforceable, in all cases so long as neither
the economic nor legal substance of the transactions contemplated hereby is affected in any manner materially adverse
to any party or its shareholders. Upon any such determination, the parties shall negotiate in good faith in an effort to
agree upon a suitable and equitable substitute provision to effect the original intent of the parties.

10.12. Publicity. Parent and the Company shall consult with each other before issuing any press release with respect
to this Agreement, the Merger or the other transactions contemplated hereby and shall not issue any such press release
or make any such public statement without the prior consent of the other party, which shall not be unreasonably
withheld; provided, however, that a party may, without the prior consent of the other party (but after prior
consultation, to the extent practicable in the circumstances) issue such press release or make such public statement as
may be required by Law or the rules and regulations of the New York Stock Exchange, or in the case of Parent, the
Toronto Stock Exchange. Without limiting the reach of the preceding sentence, Parent and the Company shall
cooperate to develop all public announcement materials and make appropriate management available at presentations
related to the transactions contemplated by this Agreement as reasonably requested by the other party. In addition, the
Company and its Subsidiaries shall consult with Parent regarding communications with customers, stockholders,
prospective investors and employees related to the transactions contemplated hereby.

10.13. Assignment; Third Party Beneficiaries. Neither this Agreement nor any of the rights, interests or obligations
of any party hereunder shall be assigned by any of the parties hereto (whether by operation of law or otherwise)
without the prior written consent of the other party, except that each of Parent and Merger Sub may assign all or any
of its rights and obligations hereunder to any wholly-owned subsidiary of Parent or Merger Sub; provided, that no
such assignment shall change the amount or nature of the Merger Consideration, relieve the assigning party of its
obligations hereunder if such assignee does not perform such obligations or materially impede or delay consummation
of the Merger. Subject to the preceding sentence, this Agreement will be binding upon, inure to the benefit of and be

Table of Contents 197



Edgar Filing: Mueller Water Products, Inc. - Form 8-K

enforceable by the parties and their respective successors and permitted assigns. Except as otherwise specifically
provided in Section 7.8 hereof, this Agreement (including the documents and instruments referred to herein) is not
intended to confer upon any person other than the parties hereto any rights or remedies hereunder.
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10.14. Construction. This Agreement and any documents or instruments delivered pursuant hereto or in connection
herewith shall be construed without regard to the identity of the person who drafted the various provisions of the
same. Each and every provision of this Agreement and such other documents and instruments shall be construed as
though all of the parties participated equally in the drafting of the same. Consequently, the parties acknowledge and
agree that any rule of construction that a document is to be construed against the drafting party shall not be applicable
either to this Agreement or such other documents and instruments.

[Remainder of page intentionally left blank]

A-44

Table of Contents 199



Edgar Filing: Mueller Water Products, Inc. - Form 8-K

Table of Contents

IN WITNESS WHEREOF, Parent, Merger Sub and the Company have caused this Agreement to be executed by their
respective officers hereunto duly authorized as of the date first above written.

THE TORONTO-DOMINION BANK

Name: W. Edmund Clark

CARDINAL MERGER CO.

Name: Riaz Ahmed

COMMERCE BANCORP, INC.

Name: Douglas J. Pauls

By: /s/ W. Edmund Clark

Title: President and Chief Executive Officer

By: /s/ Riaz Ahmed

Title: President

By: /s/ Douglas J. Pauls

Title: Executive Vice President and
Chief Financial Officer

[Agreement and Plan of Merger Signature Page]
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Exhibit A
Form of Affiliate Letter

The Toronto-Dominion Bank
Toronto-Dominion Tower

66 Wellington Street West

Toronto, Ontario M5K TA2, Canada

Ladies and Gentlemen:

I have been advised that as of the date hereof I may be deemed to be an affiliate of Commerce Bancorp, Inc., a New
Jersey corporation (the _Company ), as the term affiliate is defined for purposes of paragraphs (c) and (d) of Rule 145
(_Rule 145 ) of the Securities and Exchange Commission (the SEC ) under the Securities Act of 1933, as amended
(including the rules and regulations thereunder, the _Act ). I have been further advised that pursuant to the terms of the
Agreement and Plan of Merger, dated October 2, 2007 (the _Merger Agreement ), by and between the Company, The
Toronto-Dominion Bank, a Canadian chartered bank (_Parent ) and Cardinal Merger Co., a New Jersey corporation
(_Merger Sub ), Merger Sub will be merged with and into the Company (the Merger ), and each share of common stock,
par value $1.00 per share, of the Company (_Company Common Stock ) shall be converted into the right to receive
common shares, no par value per share, of Parent (_Parent Common Shares ), and cash as provided in the Merger
Agreement. | further understand that I may receive Parent Common Shares as a result of the exercise of Company
Options or other similar rights. All capitalized terms used in this letter but not defined herein shall have the meanings
ascribed thereto in the Merger Agreement.

I hereby represent, warrant and covenant to Parent that with respect to in the event I receive any Parent Common
Shares as a result of the Merger:

1. The Parent Common Shares to be received by me as a result of the Merger or any securities which may be paid as a
dividend or otherwise distributed thereon or with respect thereto or issued or delivered in exchange or substitution
therefor, or any Company Option, right or other interest (all such shares and securities being referred to herein as

Restricted Securities ) will be taken for my own account, and not for others, directly or indirectly, in whole or in part,
and I will not make any sale, transfer or other disposition of Restricted Securities in violation of the Act.

2. I have carefully read this letter and discussed its requirements and other applicable limitations upon my ability to
sell, transfer or otherwise dispose of Restricted Securities to the extent I believed necessary with my counsel or
counsel for the Company.

3. I have been advised that the issuance of Parent Common Shares to me pursuant to the Merger will be registered
with the SEC under the Act. However, I have also been advised that, since at the time the Merger will be submitted for
a vote of the shareholders of the Company I may be deemed to have been an affiliate of the Company and the
distribution by me of Restricted Securities has not been registered under the Act, I may not sell, transfer or otherwise
dispose of Restricted Securities issued to me as a result of the Merger unless (i) such sale, transfer or other disposition
has been registered under the Act, (ii) such sale, transfer or other disposition is made in conformity with the volume
and other limitations of Rule 145, or (iii) in the opinion of counsel in form and substance reasonably acceptable to
Parent, such sale, transfer or other disposition is otherwise exempt from registration under the Act.

4. I understand that Parent is under no obligation to register the sale, transfer or other disposition of Restricted
Securities by me or on my behalf under the Act or to take any other action necessary in order to make compliance
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with an exemption from such registration available.

5. I also understand that stop transfer instructions will be given to Parent s transfer agent with respect to Restricted
Securities and that there will be placed on the certificates for Restricted Securities issued to me, or securities issued in
substitution therefor, a legend stating in substance:

The shares represented by this certificate (a) were issued in a transaction to which Rule 145 under the
Securities Act of 1933, as amended, applies and (b) may not be sold, transferred or otherwise disposed of except
or unless (1) covered by an effective registration statement under such Act, (2) in
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conformity with the volume and other limitations of Rule 145 under such Act, or (3) in accordance with a legal
opinion in form and substance reasonably acceptable to The Toronto-Dominion Bank that such sale or transfer is
otherwise exempt from the registration requirements of such Act.

6. I understand and agree that, unless the transfer by me of my Restricted Securities has been registered under the Act
or is a sale made in conformity with the provisions of Rule 145, Parent reserves the right, in its sole discretion, to put
the following legend on the certificates issued to my transferee:

The shares represented by this certificate have not been registered under the Securities Act of 1933 and were
acquired from a person who received such shares in a transaction to which Rule 145 promulgated under the
Securities Act of 1933 applies. The shares have been acquired by the holder not with a view to, or for resale in
connection with, any distribution thereof within the meaning of the Securities Act of 1933 and may not be
offered, sold, pledged or otherwise transferred except in accordance with an exemption from the registration
requirements of the Securities Act of 1933.

7. I understand and agree that the legends set forth in paragraphs (5) and (6) above shall be removed by delivery of
substitute certificates without such legend, and/or the issuance of a letter to Parent s transfer agent removing such stop
transfer instructions, and the above restrictions on sale will cease to apply (A) upon my request, if one year (or such
other period as may be required by Rule 145(d)(2) under the Act or any successor thereto) shall have elapsed from the
Closing Date and the other conditions of such Rule are fulfilled to the reasonable satisfaction of Parent; (B) upon my
request, if two years (or such other period as may be required by Rule 145(d)(3) under the Act or any successor
thereto) shall have elapsed from the Effective Date and the other conditions of such Rule are fulfilled to the reasonable
satisfaction of Parent; or (C) I have delivered to Parent (i) a copy of a letter from the staff of the SEC, an opinion of
counsel in form and substance reasonably satisfactory to Parent, or other evidence reasonably satisfactory to Parent to
the effect that such legend and/or stop transfer instructions are not required for purposes of the Act or (ii) evidence or
representations reasonably satisfactory to Parent that the securities represented by such certificates are being or have
been transferred in a transaction made in conformity with the provisions of Rule 145 or pursuant to an effective
registration under the Act.

8. By executing this letter, without limiting or abrogating the agreements that I have made as set forth above, I am not
admitting that [ am an affiliate of the Company as described in the first paragraph of this letter or waiving any rights I
may have to object to any claim that I am such an affiliate on or after the date of this letter.

9. I understand and agree that the foregoing provisions also apply to (i) my spouse, (ii) any relative of mine or my
spouse occupying my home, (iii) any trust or estate in which I, my spouse or any such relative owns at least 10%
beneficial interest or of which any of us serves as trustee, executor or in any similar capacity, and (iv) any corporate or
other organization in which I, my spouse or any such relative owns at least 10% of any class of equity securities or of
the equity interest (the _Affiliated Persons ). I will cause the Affiliated Persons to comply with the terms of this Letter
Agreement as if a party hereto.

10. This Letter Agreement shall terminate and be of no further force and effect if the Merger Agreement is terminated
in accordance with its terms.

11. This Letter Agreement shall be governed by the Laws of the State of New York.
[Signature Page Follows]

Very truly yours,
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Appendix B

PERSONAL AND CONFIDENTIAL
October 2, 2007

Board of Directors

Commerce Bancorp, Inc.

1701 Route 70 East

Cherry Hill, New Jersey 08034-5400

Gentlemen:

You have requested our opinion as to the fairness from a financial point of view to the holders of the outstanding

shares of common stock, par value $1.00 per share (the Shares ), of Commerce Bancorp, Inc. (the Company ) of the

Consideration (as defined below) to be received by such holders, taken in the aggregate, pursuant to the Agreement

and Plan of Merger, dated as of October 2, 2007 (the Agreement ), by and between The Toronto-Dominion Bank ( TD ),

Cardinal Merger Co., an indirect wholly owned subsidiary of TD ( Merger Sub ), and the Company. The Agreement

provides that Merger Sub will be merged with and into the Company and each outstanding Share will be converted

into the right to receive 0.4142 common shares, no par value per share (the TD Shares ), of TD (the Stock

Consideration ) and $10.50 in cash (the Cash Consideration and, together with the Stock Consideration, the
Consideration ).

Goldman, Sachs & Co. and its affiliates are engaged in investment banking and financial advisory services, securities
trading, investment management, principal investment, financial planning, benefits counseling, risk management,
hedging, financing, brokerage activities and other financial and non-financial activities and services for various
persons and entities. In the ordinary course of these activities and services, Goldman, Sachs & Co. and its affiliates
may at any time make or hold long or short positions and investments, as well as actively trade or effect transactions,
in the equity, debt and other securities (or related derivative securities) and financial instruments (including bank loans
and other obligations) of the Company, TD and any of their respective affiliates or any currency or commodity that
may be involved in the transaction contemplated by the Agreement (the Transaction ) for their own account and for the
accounts of their customers. In that regard, with the Company s consent, Goldman, Sachs & Co. and its affiliates
expect to act as counterparty as principal for their own account in hedging or trading transactions that each of the
Company and TD may enter into in connection with the Transaction. We have acted as financial advisor to the
Company in connection with, and have participated in certain of the negotiations leading to, the Transaction. We
expect to receive fees for our services in connection with the Transaction, all of which are contingent upon
consummation of the Transaction, and the Company has agreed to reimburse our expenses and indemnify us against
certain liabilities arising out of our engagement. In addition, we are currently providing investment banking and other
financial services to the Company, including acting as financial advisor to the Company in connection with the
possible sale of Commerce Banc Insurance Services, Inc., a subsidiary of the Company, as contemplated by the
Agreement. We also have provided, and are currently providing, certain investment banking and other financial
services to TD and its affiliates, including having acted as financial advisor to TD in connection with its acquisition of
Hudson United Bancorp in July 2005; as financial advisor to TD in connection with the merger of TD Waterhouse
Group, Inc., a former subsidiary of TD, in January 2006; and as financial advisor to TD in connection with its
privatization of TD Banknorth Inc. ( TD Banknorth ) in April 2007. We also may provide investment banking and other
financial services to the Company, TD and their respective affiliates in the future. In connection with the
above-described services we have received, and may receive, compensation.

Table of Contents 205



Edgar Filing: Mueller Water Products, Inc. - Form 8-K

B-1

Table of Contents 206



Edgar Filing: Mueller Water Products, Inc. - Form 8-K

Table of Contents

Board of Directors
Commerce Bancorp, Inc.
October 2, 2007

Page Two

In connection with this opinion, we have reviewed, among other things, the Agreement; annual reports to stockholders
and Annual Reports on Form 10-K of the Company and TD Banknorth for the five fiscal years ended December 31,
2006; annual reports to shareholders and supplemental financial information of TD for the five fiscal years ended
October 31, 2006; certain interim reports to stockholders and Quarterly Reports on Form 10-Q, as applicable, of the
Company, TD and TD Banknorth; certain quarterly regulatory reports on Form FR Y-9C of the Company and TD
Banknorth; certain other communications from the Company, TD and TD Banknorth to their respective stockholders;
certain publicly available research analyst reports for the Company and TD; and certain internal financial analyses and
forecasts for the Company prepared by its management and certain internal financial analyses and forecasts for TD
prepared by its management and approved for our use by the Company (the Forecasts ), including certain cost savings
and operating synergies projected by the managements of the Company and TD to result from the Transaction (the

Synergies ). We also have held discussions with members of the senior managements of the Company and TD
regarding their assessment of the strategic rationale for, and the potential benefits of, the Transaction and the past and
current business operations, financial condition and future prospects of their respective companies. In addition, we
have reviewed the reported price and trading activity for the Shares and the TD Shares, compared certain financial and
stock market information for the Company and TD with similar information for certain other companies the securities
of which are publicly traded, reviewed the financial terms of certain recent business combinations in the banking
industry and performed such other studies and analyses, and considered such other factors, as we considered
appropriate.

For purposes of rendering this opinion, we have relied upon and assumed, without assuming any responsibility for
independent verification, the accuracy and completeness of all of the financial, legal, regulatory, tax, accounting and
other information provided to, discussed with or reviewed by us. In that regard, we have assumed with your consent
that the Forecasts, including the Synergies, have been reasonably prepared on a basis reflecting the best currently
available estimates and judgments of the managements of the Company and TD. In addition, we have not received or
reviewed individual credit files nor have we made an independent evaluation or appraisal of the assets and liabilities
(including any contingent, derivative or off-balance-sheet assets and liabilities) of the Company or TD or any of their
respective subsidiaries and we have not been furnished with any such evaluation or appraisal. We are not experts in
the evaluation of loan and lease portfolios for purposes of assessing the adequacy of the allowances for losses with
respect thereto and, accordingly, we have assumed that such allowances for losses are in the aggregate adequate to
cover such losses. We also have assumed that all governmental, regulatory or other consents and approvals necessary
for the consummation of the Transaction will be obtained without any adverse effect on the Company or TD or on the
expected benefits of the Transaction in any way meaningful to our analysis. Our opinion does not address any legal,
regulatory, tax or accounting matters.

Our opinion does not address the underlying business decision of the Company to engage in the Transaction, or the
relative merits of the Transaction as compared to any strategic alternatives that may be available to the Company. We
are not expressing any opinion as to the prices at which the TD Shares will trade at any time. Our opinion is
necessarily based on economic, monetary, market and other conditions as in effect on, and the information made
available to us as of, the date hereof and we assume no responsibility for updating, revising or reaffirming this opinion
based on circumstances, developments or events occurring after the date hereof. Our advisory services and the opinion
expressed herein are provided for the information and assistance of the Board of Directors of the Company in
connection with its consideration of the Transaction and such opinion does not constitute a recommendation as to how
any holder of Shares should vote with respect to the Transaction or any other matter. This opinion has been approved
by a fairness committee of Goldman, Sachs & Co.
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Based upon and subject to the foregoing, it is our opinion that, as of the date hereof, the Consideration to be received
by holders of Shares, taken in the aggregate, pursuant to the Agreement is fair from a financial point of view to such

holders.

/s/ Goldman, Sachs & Co.
GOLDMAN, SACHS & CO.
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